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INTERNATIONAL CHILD ABDUCTION ACT 



WEDNESDAY, FEBRUARY 3, 1988 

House of Representatives, 
Subcommittee on Administrative Law and 
Governmental Relations, 
Committee on the Judiciary, 

Washington, DC, 

The subcommittee met, pursuant to call, at 10:25 a.m., in room 
2226, Rayburn House Office Building, Hon. Barney Frank (chair- 
man of the subcommittee) presiding. 

Present: Representatives Frank, Cardin, Shaw, and Coble. 

Staff present: Janet S. Potts, counsel; Belle Cummins, assistant 
counsel; Roger T. Fleming, associate counsel; and Florence 
McGrady, legal assistant. 

Mr. Frank. The hearing of the Subcommittee on Administrative 
Law and Governmental Relations will come to order. We apologize 
for the delay which was necessitated by our having to vote. 

Mr. Shaw. Mr. Chairman, I would ask unanimous consent this 
hearing could be covered by photography or other types of media. 

Mr. Frank. The Chair hears no objection, so we will allow pho- 
tography. 

This is an important issue which this subcommittee promised 
and the full committee chairman promised we would address last 
year when the State Department authorization came up. The moral 
urgency of doing everything we can to deal with the problem of 
child abduction is very clear. I don't think people need feel that we 
are going to need urging to act on that. What we will be focusing 
on are some of the technical questions about ho^v best to do it. I 
think there is general agreement with the outlines of this legisla- 
tion. There are some particular questions about the privacy and 
other implications. We are not dealing here with a matter of any 
great controversy. It is an important matter, but one that has over- 
whelming support. And to the extent that people can focus on some 
of those specifics, that v> U be helpful. (Cot ies of H.R. 2673, the sub- 
ject of this hearing, and H.R. 3971, which was later reported by the 
Committee on the Judiciary to address tliese issues, follow:) 
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tOOTH CONGRESS f f r% O^^O 
18T Session |-|^ / ^ 

To facilitate implementation of the 1980 Hague Convention on the Civil Aspf cts 
of International Child Abduction, and for other purposes 



IN THE HOUSE OF REPRESENTATIVES 

June U, 1987 

Mr. LantOs (for himself ana Oilman) introduced the following bill, which 
was referred jointly to the Committees on the Judiciary and Ways and Means 



A BILL 

To Lcilitate implementation of the 1980 Hague Convention on 
the Civil Aspects of Inter .Actional Child Abduction, and for 
other purposes. 

1 Be it enacted by the Senate and HotLse of Representa- 

2 tives of the United States of America in Congress assembled, 

3 SECTION 1. SHORT TITLE. 

4 This Act may by cited as the "International Child 

5 Abduction Act". 

6 SEC. 2. FINDINGS AND DECLARATION OF PURPOSES. 

7 The Congress finds that — 

8 (1) The international abduction or wrongful reten- 

9 tion of children is harmful to their well-being. 
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1 (2) Persons should not be permitted to obtain cus- 

2 tody of children by virtue of their wongful removal or 

3 retention. 

4 (3) International abductions and retentions of chil- 

5 dren are increasing, and only concerted cooperation 

6 pursuant to an international agreement can effectively 

7 combat this problem. 

8 (4) The 1980 Hague Convention on the Civil As- 

9 pects of International Child Abduction establishes legal 

10 rights and procedures for the prompt return of children 

11 who have been wrongfully removed or retained, as well 

12 as for securing the exercise of visitation rights. Chil- 

13 dren who are wrongfully removed or retained within 

14 the meaning of the Convention are to be promptly re- 

15 turned unless one of the narrow exceptions set forth in 

16 the Convention applies. The Convention provides a 

17 sound treaty framework to help resolve the problem of 

18 international abduction and retention of children and 

19 will deter such wrongful removals and retentions. 

20 (5) This Act is designed to facilitate implementa- 

21 tion of the Convention in the United Stat'js. 

22 (6) The provisions of this Act are in addition to 

23 and not in lieu of the provisions of the Convention. 

24 (7) In enacting this Act the Congress recog- 

25 nizes — 
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1 (A) the international character of the Con 

2 veiition; and 

3 (B) the need for uniform international inter- 

4 pretation of the Convention. 

5 (8) The Convention and this Act empower courts 

6 in the United States to determine only rights under the 

7 Convention and not the merits of any underljing child 

8 custody claims. 

9 TITLE I— PROVISIONS IMPLE- 

10 MENTING THE CONVENTION 

1 1 SECTION 101. DEFINITIONS. 

12 For the purposes of this Act — 

1^ (1) "Convention" means the 1980 Hague Con- 

14 vention on the Civil Aspects of International Child 

15 Abduction; 

16 (2) ''United States Central Authority" means the 

17 agency of the Federal Government designated by the 

18 President to perform on behalf of the United States the 

19 functions of Central Authority set out in the Conven- 

20 tion and this Act; 

21 (3) ''court" means any court of competent juris- 

22 diction of a State, the District of Columbia, a territory 

23 or possession of the United States, or the United 

24 States; 



iiK %V\ 111 



8 



5 



4 

1 (4) ''Federal Parent Locator Ser\'icf" means the 

2 ser\'ice established by the Secretary of Health and 

3 Human Services pursuant to section 453 of the Social 

4 Security Act (42 U.S.C. 653); 

5 (5) "person" includes any individual, an institu- 

6 tion, or any other legal entity or body; 

7 (6) "applicant" means any person who. pursuant 

8 to the Convention, files an application with the United 

9 States Central Authority or a Central Authority of any 

10 oth^r party to the Convention for the return of a child 

11 alleged to have been wrongfully removed or retained or 

12 for arrangements for organizing or securing the 

13 effective exercise of rights < access pursuant to the 

14 Convention; 

15 (7) "petitioner" means any person who files a pe- 

16 tition in court seeking relief under the Convention and 

17 this Act; 

18 (8) "respondent" means any person against w^hose 

19 interests a petition is filed pursuant to the Convention 

20 and this Act; 

21 (9) "authorities" as used in article 15 of the Con- 

22 vention includes public officials and courts; 

23 (10) "rights of access" means visitation rights; 
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1 (11) **wrongful removal or retention" includes a 

2 removal or retention of a child prior to the entry of a 

3 custody order regarding that child; and 

4 (12) "commencement of proceedings" as used in 

5 article 12 of the Convention, with regard to the return 

6 of children located in the United States, means the 

7 filing of a petition in accordance with section 102(b). 

8 SEC. 102. ADMINISTRATIVE AND JUDICIAL REMEDIES. 

9 (a) The courts of the States, th3 District of Columbia, 

10 and the territories and possessions of the United States, and 

11 the United States district cou ts shall have concurrent 

12 original jurisdiction with regard lO actions arising under the 

13 Convention and this Act. 

14 (b) Any person seening judicial relief under the Conven- 

15 tion and this Act may commence a civil action by filing a 

16 petition in any court described in subsection (a) within the 

17 jurisdiction of which a child is located at the tin^e the petition 

18 is filed. 

19 (c) Notice of an action for the return of p child pursuant 

20 to the Convention and this Act shall be given in accordance 

21 with the applicable la»v governing notice in interstate child 

22 custody proceedings. 

23 (d) A petitioner who seeks return of a child under the 

24 Convention and this Act shall establish by a preponderance of 

25 the evidence that the child has been wrongfully removed or 
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1 retained. A respondent who opposes return of the child has 

2 the burden of establishing bv clear and convincing evidencii 

3 that one of the exceptions set forth in the Convention applies. 

4 (e) Full faith and credit shall be accorded by courts in 

5 the United States to the judgments of other courts in the 

6 United States ordering the return of a child pursuant to the 

7 Convention and this Act or denying such return. 

8 (0 The remedies established by the Convention and this 

9 Act shall be in addition to r'jmedies available under other 

10 laws or international a^eements. 

1 1 SEC. 103. PROVISIONAL REMEDIES. 

12 (a) In furtherance of the objectives of the Convention 

13 and subject to the provisions of subsection (b), any court ex- 

14 ercising jurisdiction over a petition filed pursuant to the Con- 

15 venjon and this Act, may, ei'aer directly or through an ap- 

16 propriate intermediary, take or cause to be taken provisional 

17 measures under Federal or State law, as appropriate, to pro- 

18 tect the well-being of a child c to prevent the child*s 

19 further removal or concealment prior to firal disposition of 

20 the petition. 

21 (b) No court exercising jurisdiction over a petition filed 

22 pursuant to the convention and this Act may order a child 

23 provisionally removed from a person having physical control 

24 of the child unless the applicable requirements of State law 

25 are satisfied. 
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1 SEC. 104. ADMISSIBILITY OF DOCUMENTS. 

2 Any application to the United States Central Authority 

3 or petition to a court submitted in accordance with the terms 

4 of the Crnvention, together with documents and any other 

5 information appended thereto or provided subsequently, shall 

6 be admissible in court vvithout the need for any legtlization 

7 or authentication. 

8 SEC. 105. UNITED STATES CENTRAL AUTHORITY. 

9 (a) The President shall desigi-ate a Federal agency to 

10 serve as Central Authority for the United States. 

1 1 (b) The functions of the United States Central Authority 

12 and cooperating State and local authorities and agencies are 

13 those ascribed to the Central Authority by the Convention 

14 and this Act. 

15 (c) The United States Central Authority shall have au- 

16 thority to issnj regulations to implemen. the Convention and 

17 this Act. 

18 (d) The United States Central Authority shall have au- 

19 thority to obtain information from the Federal Parent Locp- 

20 tor Service under section 463 of part D of title IV of the 

21 Social Security Act. 

22 SEC. 106. COSTS AND FEES. 

23 (a) No Federal, State, or local authority shall impose on 

24 the applicant any fee in relation to the administrative proc- 
95 essing of applications submitted under this Convention. 

•HR L'OTS III 
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(b) Petitioners may be required to bear the costs of legal 

2 counsel or advisors, court costs incurred in connection with 

3 their petitions and travel costs for the returning child and any 

4 ^ ccompanying persons, except as provided in subsection (c) 

5 or (d). 

6 (c) Subject to subsection (d), legal fees or cotirt costs 

7 incurred in connection with proceedings under the Conven- 

8 tion or tliis Act shall be borne by the petitioner unless they 

9 are covered by payments from Federal, State, or local legal 

10 assistance or other programs. 

11 (d) Any court ordering the return of \ child under the 

12 Convention shall order the respondent to pay necessary ex- 

13 ^>enses incurred by or on behalf of the petitioner, including 

14 court costs, legal fees, foster ho.ne or other care during the 

15 course of return proceedings, and transportation costs related 

16 to the returp of the child, unless the rei^; ondent establishes 

17 that such order would be clearly inappropriate. 

18 SEC. 107. COLLECTION, MAINTENANCE AND DISSEMINATION 

19 OF INFORMATION. 

20 (a) Notwitlistanding section 522a of title 5, United 

21 ctates Code and any other provision of law, the Urited 

22 States Central Authority may, under such conditions is it 

23 prescribes by regulation, receive from or transmit to any Fed- 

24 eral. State, or foreign authority or person im'ormation for 

25 purposes related to the Convention. No information shall be 

• IIR 2673 III 
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1 disclosed by the United States Central Authority pursuant to 

2 this section, however, if such disclosure would contravene the 

3 national security or law enforcement interests of the United 

4 States or the confidentiality of census data, 

5 (b) Requests for information under this section shall be 

6 submitted in such manner and form as the United States 

7 Central Authority may prescribe by repilation and shall be 

8 accompanied or supported by such documents as the United 

9 States Centrs^ Authority may require, 

10 (c) Notwithstanding any other provision of law (but sub- 

1 1 ject to subsection (d)), whenever the head of any department, 

12 agency, or instrumentality of the United States or of any 

13 State, territory, or possession of the United States receives a 

14 request from the United States Central Authority for infor- 

15 mation authorized to be provided to such Central Authority 

16 under this section, such individual shall promptly cause a 

17 search to be made of the files and records maintained by such 

18 department, agency, instrumentality ;vith a view to deter- 

19 mining whether the information requested is contained in any 

20 such files or records. If such search discloses the information 

21 requested, such individual shall immediately transmit such in- 

22 formation to the United States Centra' Authority, except that 

23 if any inform *:ion is obtained the disclosure of which would 

24 contravene national security or law enforcement interests of 

25 the United States or the confidentiality of census data, such 

• HR 267.i III 
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1 information shall not be transmitted. The responding agency 

2 shall be obligated lO advise the United States Central Au- 

3 thority immediately upon completion of the requested search. 

4 (d) To the extent that information the United States 

5 Central Authority is authorized to obtain andc; the provi- 

6 sions of subsection (c) can be obtained through the Federal 

7 Parent Locator Service under the provisions of section 463 of 

8 the Social Security Act, such Central Authority shall use the 

9 procedure provided for under such section 463 in its efforts to 

10 obtain such information, and shall not request such informa- 

11 tion directly under the provisions of subsection (c) of this 

12 section. 

13 (e) Nothing in this section shall be construed as permit- 

14 ting the United States Central Authority to obtain tax return 

15 information except as provided in section 6103 of the Inter- 

16 nal Revenue Code of 1986 and section 453 of the Social 

17 Security Act. 

18 (f) The United States Central Authority shall maintain 

19 appropriate records concerning its activities and the disposi- 

20 tion of cases brought to its attention. 

21 SEC. 108. INTER AGENCY COORDINATING GROUP. 

22 (a) The Secretary of State, the Secretary of Health and 

23 Human Services, and the Attorney General shall designate 

24 Federal employees and may, from time to time, designate 

25 private citizens to serve on an interagency coordinating 
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1 group to monitor operation of the Convention and to provide 

2 advice on its implementation. This group shall meet from 

3 time to time at the request of the United States Central Au- 

4 thority. The agency in which the United States Central Au- 

5 thority is located is authorized to reimburse such private citi- 

6 zens for travel and other expenses incurred in participating at 

7 meetings o^ the coordinating groups at rates not to exceed 

8 those authorized for Federal employees under title 5 of the 

9 United States Code. 

10 (b) The interagency coordinating group shall be exempt 

11 from the Federal Advisory Committee Act (5 U.S.C. App. 1). 

12 SEC. 109. AUTHORIZATION OF APPROPRIATION. 

13 There are hereby authorized to be appropriated for each 

14 fiscal year such sums as may be necessary to carry out the 

15 purposes of the Convention and this Act. 

16 TITLE II— AMENDMENTS TO 

17 OTHER LAWS 

18 SEC. 201. AMENDMENT CONCERNING FEDERAL PARENT LOCA- 

19 TOR SERVICE. 

20 Section 463 of the Social Security Act (42 U.S.C. 663) 

21 is amended — 

*?2 (1) in subsection (b), by striking out ''under inis 

••tion'' and inserting in lieu thereof "under subsection 
it • and 

•HR 2673 IH 
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1 (2) by adding at the end the following new sub- 

2 sec ion: 

3 **(e) The Secretary shall enter into an agreement with 

4 the Central Authority designated by the President in accord- 

5 ance with section 105 of the International Child Abduction 

6 Act, under which the services of the Parent Locator Service 

7 established under section 453 shall be made available to such 

8 Central Authority for the purpose of determining the where- 

9 abouts of any parent or child when such information is to be 

10 used to locate such parent or child for the p upose of carrying 

11 out its responsibilities under that Act. The Parent Locator 

12 Service shall charge no fees for services requested pursuant 

13 to this subsection/'. 

14 SEC. 202. AME^a)MENT TO THE INTERNAL REVENUE CODE. 

15 Subparagraph (B) of section 61030X6) of the Internal 

16 Revenue Code of 1986 (26 U.S.C. 6103aK6)(B)) is a*" 3nded 

17 by inserting before the period at the end thereof the follow- 

18 ing: ''and for purposes of, and to the extent necessary in, 

19 locating individuals in connection with the abduction or 

20 wrongful restraint or retention of a child". 

O 
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To establish proredures to implement the 1980 Ha^e Convention on the Cm! 
Aspects of International Child Abduction, and for other purposes 



IN THE HOUSE OF REPRESENTATIVES 

Kkbruary 18, 1988 

Mr Lantos introduced the followng hill, which was referred to the Committee 
on the Judiciarv 



A BILL 

To establish procedures to implement the 1980 Hague Conven- 
tion on the Civil Aspects of International Child Abduction, 
and for other purposes. 

1 Be it enacted by the Senate and House of Representa- 

2 tiv€8 of the United States of America in Congress assembled^ 

3 SECTION 1. SHORT TITLE. 

4 This Act may be cited as the "International Child 

5 Abduction Remedies Act'\ 

6 SEC. 2. FINDINGS AND DECLARATIONS. 

7 (a) Findings. — The Congress makes the following 

8 findings: 

9 (1) The international abduction or wrongful reten- 
10 tion of children is harmful to their well-being. 
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1 (2) Persons should not be permitted to obtain eus- 

2 tody of children bv virtue of their won.Tful removal or 

3 retention. 

4 (3) International abductions and retentions of chil- 

5 dren are increasing, and only concerted cooperation 

6 pursuant to an International agreement can effectively 

7 combat this problem. 

8 (4) The 1980 Hague Convention on the Civil As- 

9 pects of International Child Abduction establishes legal 

10 rights and procedures for the prompt return of children 

11 who have been wrongfully removed or retained, as well 

12 as for securing the exercise of visitation rights. Chil- 

13 dren who are wrongfully removed or retained within 

14 the meaning of the Convention are to be promptly re- 

15 turned unless one of the narrow exceptions set forth in 

16 the Convention applies. The Convention provides a 

17 sound treaty framework to help resolve the problem of 

18 international abduction and retention of children and 

19 will deter such wrongful removals and retentions. 

20 (b) Declarations. — The Congress makes the follow- 

21 ing declarations: 

22 (1) It is the purpose of this Act to establish proce- 

23 dures for the implementation of the Convention in the 

24 United States. 

•HR 3971 IH 
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1 (2) The provisions of this Act are in addition to 

2 and not in lieu of the provisions of the Convention. 

3 (3) In enacting this Act the Congress recog- 

4 nizes — 

5 (A) the international character of the Con- 

6 vention; and 

7 (B) the need for uniform international inter- 

8 pretation of the Convention. 

9 (4) The Convention and this Act empower courts 

10 in the United States to determine only rights under the 

11 Convention and not the merits of any underlying child 

12 custody claims. 

13 SEC. 2. DEFINITIONS. 

14 For the purposes of this Act — 

15 (1) the term ''applicant" means any person who, 

16 pursuant to the Convention, files an application with 

17 the United States Central Auth'^nty or a Central Au- 

18 thority of any other party to the Convention for the 

19 return of a child alleged to have been v^Tongfully re- 

20 moved or retained or for arrangements for organizing 

21 or securing the effective exercise of rights of access 

22 pursuant to the Convention; 

23 (2) the term ''Convention'* means the Convention 

24 on the Civil Aspects of International Child Abduction, 

25 done at The Hague on October 25, 1980; 

•HR 8971 ill 
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1 (3) the term ''court" means any court of compe- 

2 tent jurisdiction of a State or the United States; 

3 (4) the term 'Tederal Parent Locator Service" 

4 means the service established by the Secretary of 

5 Health and Human Services pursuant to section 453 of 

6 the Social Security Act (42 U.S.C. 653); 

7 (5) the term ''petitioner" means any person who, 

8 in accordance with this Act, files i petition in court 

9 seeking relief under the Convention; 

(6) the term "person" includes any individual, in- 
11 stitution, or other legal entity or body; 
^2 (7) the term "respondent" means any person 

13 against whose interests a petition is filed in court, in 

14 accordance with this Act, which seeks relief under the 

15 Convention and this Act; and 

<8) the term "rights of access" means visitation 
17 rights; 

(9) he term "State" means any of the several 
States, the District of Columbia, and any common- 

20 wealth, territory, or possession of the United States; 

21 and 

22 (10) the term "United States Central Authority" 

23 means the agency of the Federal Government designat- 

24 ed by the President under section 6(a). 
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1 SEC. 3. JUDICIAL REMEDIES. 



2 



(a) Jurisdiction of the Courts— The courts of the 



3 States and the United States district courts shall have con- 

4 current original jurisdiction of actions arising under the Con- 
i) vention. 



7 proceedings under the Convention for the return of a child or 

8 for arrangements for organizing or securing the effective ex- 

9 ercise of rights of access may do so by commencing a civil 

10 action by filing a petition for the relief sought in any court 

1 1 described in subsection (a) within the jurisdiction of which a 

12 child is located at the time the petition is filed. 

13 (c) Notice. — Notice of an action brought under subsec- 

14 tion (b) shall be given in accordance with the applicable law 

15 governing notice in interstate child custody proceedings. 

16 (d) Burdens of Proof. — A petitioner in an action 

17 brought under subsection (b) shall establish by a preponder- 

18 ance of the evidence — 

19 (1) in the case of an action for the return of a 

20 child, that the child has been wrongfully removed or 
^1 retained within the meaning of the Convention; and 

22 (2) in the case of an action for arrangements for 

23 organizing or securing the effective exercise of rights of 

24 access, that the petitioner has such rights. 

25 In the case of an action for the return of a child, a respondent 

26 who opposes the return of the child has the burden of estab- 
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(b) Petitions. — Any person seeking to initiate judicial 
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1 Hshing by clear and convincing evidence that one of the ex- 

2 captions set forth in article 12, 13, or 20 of the Convention 

3 applies. 

4 (e) Application of the Convention. — For purposes 

5 of any action brought under this Act — 

6 (1) the term ''authorities", as used in article 15 of 

7 the Convention, includes courts and appropriate gov- 

8 emment agencies; 

9 (2) the tenns "wrongful removal or retention" and 

10 "wrongfully removed or retained", as used in the Con- 

11 vention, includes a removal or retention of a child prior 

12 to the entry of a custody order regarding that child; 

13 and 

14 (3) the term "commencement of proceedings", as 

15 used in article 12 of the Convention, means, with re- 

16 spect to the return of children located in the United 

17 States, the filing of a petition in accordance wnth sub- 

18 section (b) of this section. 

19 (0 Full Faith and Credit, — Full faith and credit 

20 shall be accorded by courts in the United States to the judg- 

21 ments of other courts in the United States ordering or deny- 

22 ing the return of a child pursuant to the Convention. 

23 (g) Remedies Under the Convention Not Exclu- 
^^4 SIVE. — The remedies established by the Convention and this 
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1 Act shall be in addition to remedies available under other 

2 laws or international agreements. 

3 SEC. 4. PROVISIONAL REMEDIES. 

4 (a) Authority of Courts. — In furtherance of the ob- 

5 jectives of article 7(b) and other provisions of the Convention, 

6 and subject to the provisions of subsection (b) of this section, 

7 any court exercising jurisdiction over a petition filed under 

8 section 3(b) of this Act may take or cause to be taken meas- 

9 ures under Federal or State law, as appropriate, to protect 

10 the well-being of a child or to prevent the child's further 

11 removal or concealment prior to fmal disposition of the 

12 petition. 

13 (b) Limitation on Authority. — No court exercising 

14 jurisdiction over a petition filed under section 3(b) may, under 

15 subsection (a) of this section, order a child removed from a 

16 person having physical control of the child unless the applica- 

17 ble requirements of State law are sati^^fied. 

18 SEC 5. ADMISSIBILITY OF DOCUMENTS. 

19 Any application to the United States Central Authority 

20 or petition to a court, which seeks relief under the Conven- 

21 tion, together with documents and any other information ap- 

22 pended thereto or provided subsequently, shall be admissible 

23 in court without the need of any authentication. 
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1 



SEC. 6. UNITED STATES CENTRAL AUTHORITY. 



2 



(a) Designation.— The President shall designate a 



3 Federal agency to serve as Central Authority for the United 

4 States. 

5 (b) Functions.— The functions of the United States 

6 Central Authority are those ascribed to the Central Author- 

7 ity by the Convention and this Act. 

8 {c) Regulatory Authority.— The United States 

9 Central Authority is authorized to issue such regulations as 

10 may be necessary to carry out its functions under the Con- 

1 1 vention and this Act. 

12 (d) Obtaining Information From Parent Loca- 

13 TOR Service.— The United State? Central Authority may, 

14 to the extent authorized by the Social Security Act, obtain 

15 information from the Federal Parent Locator Service. 

16 SEC. 7. COSTS AND FEES. 

17 (a) Administrative Costs.— No Federal, State, or 

18 local authority shall impose on an applicant any fee in rela- 

19 tion to the administrative processing of applications submit- 

20 ted under this Convention. 

21 (b) Costs Incurred in Civil Actions.— (1) Petition- 

22 ers may be required to bear the costs of legal counsel or 

23 advisors, court costs incurred in connection with their peti- 

24 tions, and travel costs for the return of the child involved and 

25 any accompanying persons, except as provided in paragraphs 



26 



(2) and (3). 
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1 (2) Subject *o paragraph (3), legal fees or court costs 

2 incurred in connection with an action brought under section 3 

3 shall be borne by the petitioner uniess they are covered by 

4 pajTuents from Federal, State, or local legal assistance or 

5 other programs. 

6 (3) Any court ordering the return of a child pursuant to 

7 an action brought under section 3 shall order the respondent 

8 to pay necessary expenses incurred by or on behalf of the 

9 petitioner, including "ourt costs, legal fees, foster home or 

10 other care during the course of proceedings in the action, and 

11 transportation costs related to the return of the child, unless 

12 the respondent establishes that such order would be clearly 

13 inappropriate. 

14 SEC. 8. COLLECTION, MAINTENANCE AND DISSEMINATION OF 

15 INFORMATION. 

16 (a) In Genebal. — Notwithstanding section 552a of 

17 title 5, United States Code, and any other provision of law 

18 the United States Central Authority may, under such condi- 

19 tions as it prescribes by regulation, receive from or transmit 

20 to any Federal, State, or foreign authority or person informa- 

21 tion for purposes related to the Convention. 

22 (b) Requests for li^ formation.— Requests for infor- 

23 mation under this section shall be submitted in such manner 

24 and form as the United States Central Authority may pre- 

25 scrbe by regulation and shall be accompanied or supported 
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1 by such documents as the United States Central Authority 

2 may require. 

3 (c) Responsibility of Agencies. — Notwithstanding 

4 any other provision of law (but subject to subsection (d)), 

5 whenever the head of any department or agency of the 

6 United States or of any State receives a request from the 

7 United States Central Authority for information authorized to 
S be provided to such Central Authority under this section^ 
9 such department or agency head shall promptly canse a 

10 search to be made of the files and records maintained by such 

11 department or agency in order to determine whether the in- 

12 formation requested is contained in any such files or records. 

13 If such search discloses the information requested, such de- 

14 partment or agency head shall immediately transmit such in- 

15 formation to the United States Central Authority, except that 

16 if any information is obtained the disclosure of which would 

17 contravene national security or law enforcement interests of 

18 the United States or the disclosure of which would be prohib- 

19 ited by section 9 of title 13, United States Code, o'lch infor- 

20 mation shall not be transmitted. Such department or agency 

21 head shall, immediately upon completion of the requested 
2^ search, notify the United States Central Authority of the re- 

23 suits of the search and whether one of the exceptions set 

24 forth in the preceding sentence applies. In any case in which 

25 the Central Authority receives information and the appropri- 
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1 ate agency thereafter notifies the Central Authority that dis- 

2 closure of the information would contravene national security 

3 or law enforcement interests of the United States or would be 

4 prohibited by section 9 of title 13, United States Code, the 

5 Central Authority may not disclose that information under 

6 subsection (a). 

7 (d) Information Available From Parent Loca- 

8 TOR Service.— To the extent that information which the 

9 United States Central Authority is authorized to obtain under 

10 the provisions of subsection (c) can be obtained through the 

11 Federal Parent Locator Service, the United States Central 

12 Authority shall first seek to obtain such information from the 

13 Federal Parent Locator Service, before requesting such infor- 

14 mation directly under the provisions of subsection (c) of this 

15 section. 

16 (e) Tax Return Information.— Nothing in this sec- 

17 tion shall be construed as permitting the United States Cen- 

18 tral Authority to obtain tax return information except as pro- 

19 vided in section 6103 of the Internal Revenue Code of 1986 

20 and section 453 of the Social Security Act. 

21 (0 Recordkeeping.— The United States Central Au- 

22 thority shall maintain appropriate records concerning its ac- 

23 tivities and the disposition of cases brought to its attention. 
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1 SEC. 9. INTERAGENCY COORDINATING GROUP. 

2 (a) Designation.— The Secretary of State, the Secre- 

3 tary of Health and Human Services, and the Attorney Gen- 

4 eral shall designate Federal employees and may, from time to 

5 time, designate private citizens to serve on an interagency 

6 coordinating group to monitor the operation ol tl e Conven- 

7 tion and to provide advice on its implementation. This group 

8 shall meet from time to time at the request of the United 

9 States Central Authority. The agency in which the United 

10 States Central Authority is located is authorized to reimburse 

1 1 such private citizens for travel and other expenses incurred in 

12 participating at meetings of the coordinating groups at rates 

13 not to exceed those authorized under subchapter I of chapter 

14 57 of title 5, United States Code, for employees of agencies. 

15 (b) Exemption Fbom Federal Advisoby Commit- 

16 TEE Act. — The interagency coordinating group shall be 

17 exempt from the Federal Advisory Committee Act (5 U.S.C. 

18 App. 1). 

19 SEC. 10. AUTHORIZATION OF APPROPRIATION. 

20 There are authorized to be appropriated for each fiscal 

21 year such sums as may be necessary to carry out the pur- 

22 poses of the Convention and this Act. 

O 
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Let me also say to the witnesses there is no need to thank us for 
having the hearing; we will take that as said. There is no need to 
introduce yourself to any great length. There is no need to tell us 
about your organization. We don't care how many members you 
have, and if we didn't think you were important and coinpetent, we 
wouldn't ask you to testify. The sooner you can get to the merits, 
the happier we will all be. 

Mr. Shaw, any opening statement? 

Mr. Shaw. Mr. Chairman, I want to compliment you for schedul- 
ing this hearing on the legislation at this early date of the year as 
was promised by the Judiciary Committee conferees during the 
State Department Authorization Conference late last year. 

The serious issues raised by parental child abduction need to be 
addressed, and I believe that the Hague Convention and this legis- 
lation, which would facilitate the implementation of the Hague 
Convention, is a strong first step towards addressing this problem. I 
look forward to the testimony of our witnesses here today and to 
an expedited mark-up schedule so that we can move this legislation 
to the full committee and to the House floor this year. 

Thank you, Mr. Chairman. 

Mr. Frank. Thank you, Mr. Shaw. Yes, to respond, we are going 
to have an expedited schedule. This is a jointly referred bill. Part 
of it is entirely in our jurisdiction and part of it we share with the 
Ways and Means Committee. My inclination would be that we 
would divide it into two bills and approve both of them, so that the 
part that is entirely within our jurisdiction could just go its way 
and set a good example for the Ways and Means Committee, which 
we would hope would follow very quickly. And I expect that we 
will be able to mark-up, depending on the schedule and when we 
can get a quorum, no later than two weeks from today, people 
should know, and we will ask people to focus. I say that because, if 
any points are raised during the hearing that you think need am- 
plification and clarification, we will be eager to get them right 
away. 

Our first witness is one of our colleagues who has been an ex- 
traordinarily diligent leader in this field. From his position on the 
Foreign Affairs Committee, he helped give us a push and he has 
done an enormous amount to move us along. We are delighted to 
have our colleague, the gentleman from California, Mr. Lantos, a 
prime sponsor of the legislation, before us. 

Mr. Lemtos. 

TESTIMONY OF THE HONORABLE TOM LANTOS, A REPRESENTA- 
TIVE IN CONGRESS FROM THE STATF nvCM wi^movt 

Mr. Lantos. Thank you very much, Mr. Chairman. You will for- 
give me if I deviate from your instructions and thank you and 
members of your subcommittee for holding this hearing as expedi- 
tiously as you have, and also thank Chairman Rodino for his com- 
mitment to move on this legislation. I also want to express my ap- 
preciation at the outset to two members or* my staff, Ms. Lisa Phil- 
lips and Ms. Celia Boddington, who did the bulk of the work on 
this legislation. 
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This is a great opportunity for me to speak in support of my leg- 
islation, H.R. 2673, which is designed to implement the 1980 Hague 
Convention on the Civil Aspect of International Child Abduction. I 
believe, Mr. Chairman, that passage of the Internatioi.al Child Ab- 
duction Act is long overdue. Congress has already recognized the 
problem of child abduction, in October, 1986, when the Senate 
unanimously ratified the Hague Convention. However, as you 
know, • Federal implementing legislation is required before the 
United States can join the growing community of nations which 
recognize the need to bring abducted children home. 

Last year, the Senate approved this legislation as part of the De- 
partment of State Authorization Bill. During conference negotia- 
tions last fall a number of technical problems were discussed and, 
as the sponsor of the bill, I invite you, Mr. Chairman, and your col- 
leagues to make whatever technical amendments you deem appro- 
priate to ensure that provisions in the bill for international abduc- 
tion cases match both the resources as well as the restrictions cur- 
rently in law for domestic interstate child abduction cases. 

Other witnesses will describe the painful, long and difficult fights 
by parents to trw "^heir children who have been abducted across 
international boui .aries in violation of valid custody orders. Often, 
having found the children, these parents then experience the 
frustration, the anguish, the nightmare of being unable to regain 
custody and often even to see their child. Foreign courts, as you 
know, tjrpically, do not recognize U.S. custody agreements so, at 
present, the custodial parent has very little recourse. 

The 1980 Hague Convention will assist these parents. It estab- 
lishes a system of administrative and legal procedures designed to 
ensure the prompt return of abducted children. It applies to abduc- 
tions both before and after the custodial decree is issued and also 
applies to joint custodians. The Hague Convention does not recog- 
nize any foreign custody order but requires, in effect, the restora- 
tion of the status of the child prior to the abduction. 

The ratifying countries currently include the United Kingdom, 
France, Portugal, Switzerland, Hungary, and Canada. Each year 
more countries are acknowledging the problem of international 
child abduction and are ratifjring the treaty. This year alone mopt 
of the West European nations are poised to sign the treaty and 
some, in effect, are waiting for U.S. participation. 

I might mention parenthetically, Mr. Chairman, that as chair- 
• man of the U.S. Congressional Delegation to the European Parlia- 
ment, I had occasion last month to discuss this issue with a very 
large number of European parliamentarians from 12 nations, and 
there is widespread support for this legislation. I believe that the 
United States must add its voice to the international community 
and act without dela> to ratliV the Hague Co.i,ention. 

The International Child Abduction Act is the critical last step 
toward ratification of the Hague Conventions. This implementing 
legislation designates the appropriate Government agencies at the 
Federal, State and local levels which will be in charge of adminis- 
tering the treaty provisions in the United States. It also establishes 
guidelines for the procedures to be adopted by these agencies. 

Our Department of State estimates, Mr. Chairman, that there 
are more than 3,500 children who are United States citizens who 
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have been taken to other nations by a non-custodial parent, and 
there are clear signs that abductions are on the increase. Yet we 
can take steps now to reduce the scope of the problem by ratifying 
the Hague Convention. In the past few years nearly half of all re- 
quests received by the State Department for assistance in parental 
kidnappings have involved abductions to countries which partici- 
pated in the preparation and negotiation of the Hague Convention. 

The International Child Abduction Act has strong bipartisan sup- 
port and the full backing of the Administration. Congress has al- 
ready acknowledged the problem of parental kidnapping, both here 
and abroad. Passage of H.R. 2673 is the only logical «tep to bring 
our works £Uid our actions into harmony. Implementation of the 
Hague convention is a humane and appropriate response to the 
growing tragedy cf international child abduction. I urge your sup- 
port in this effort. And I want to thank you and your colleagues for 
your attention. 

Mr. Frank. Thank you, Mr. Lantos. And let me particularly note 
the graciousness of your acknowledgment of your staff. We do that 
too little. We are dependent on them and don't often enough men- 
tion that fact. 

I have no questions because we are so much in agreement. 
Mr. Shaw? 

Mr. Shaw. No questions, Mr. Chairman. 
Mr, Lantos. Thank you very much. 

Mr. Frank. Thank you. And we will be back to you as we work 
on this. 

Mr. Frank. Next, we have a panel representing the Government 
officials here, Department of State, Mr. Pfund, who is Assistant 
Legal Adviser for Private International Law; and from the Depart- 
ment of Justice, Mr. Markman, Assistant Attorney General for 
Legal Policy. 

Mr. Pfund, we will start with you. 

TESTIMONY OF PETER H. PFUND, ASSISTANT LEGAL ADVISER 
FOR PRIVATE INTERNATIONAL LAW, DEPARTMENT OF STATE; 
AND STEPHEN J. MARKMAN, ASSISTANT ATTORNEY GENERAL 
FOR LEGAL POLICY, DEPARTMENT OF JUSTICE 

Mr. Pfund. Thank you, Mr. Chairman. 

Mr. Chairman, I very much appreciate the scheduling of this 
hearing so early during this session and the opportunity to testify 
before the committee on behalf of the State Department in support 
of early passage of this bill. Congressional enactment will make 
possible U.S. ratification of the 1980 Hague Convention on the Civil 
Aspects of International Child Abduction pursuant to the advice 
and concent to ratirivatioii dlreadv given Dy the Senate on October 
9, 1986. 

Until the Hague convention enters into force for the United 
States, the Department will regrettably continue to be very limited 
in what it can do abroad to help resolve the abductions to, or 
wrongful retentions in, foreign countries of children from the 
United States in custody-related disputes. In considering ti_j limits 
on what U.S. authorities can do in a foreign country, it is useful to 
bear in mind the limits to which we expect foreign officials in this 
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country to restrict their activities in seeking to etlect the return to 
their country of children that may have been abducted to or re- 
tained in the United States. 

The Ha^e Convention would establish a new treaty-governed 
procedure between the United States and other countries parties to 
the Convention, designed to effect the prompt return of abducted or 
WTongMly retained children. We believe that the Convention will 
jfive left-behind parents in the United States a powerful legal tool 
m their efforts promptly to regain custody of children wrongfully 
removed from the United States. 

In order to give left-behind parents a single official place to turn 
for help, the Convention provides for the establishment of national 
Central Authorities in each country, responsible for receiving and 
processing return requests made pursuant to the Convention. Upon 
application by a left-behind parent to the Central authority of the 
country where the child is believed to be located, and sulject only 
to the conditions set out in the Convention and exceptions specified 
in it, an abducted child is to be promptly returned, essentially re- 
storing the status quo before the abduction or retention took plac;. 
/The U.S. Central Authority, to be located in and staffed by tne 
State Department's Bureau of Consular Affairs, will be ava^luole to 
counsel left-behind parents in the United States on how best to 
seek the return of children to this country pursi'cuit to the Hague 
Convention. It will also receive and process ^:.quests for the return 
of children from the United States anH will arrcmge for the essen- 
tial cooperation of State and local ^authorities in U.S. jurisdictions 
where such children are located. 

The nine countries already par:ies to the Convention are coun- 
tries to which one out of five or si3 of the approximately 300 affect- 
ed children from the United State i are annually taken. We are in- 
formed that six further Western European countries expect to 
become parties to the Convention during the next two years. There 
is thus reason for hope that many children facing abduction to 
these countries will be returned and that the Convention will even- 
tually become an effective deterrent to the abduction of children 
involving these countries. 

We need Federal legislation to be able best to meet our obliga- 
tions under the Convention with regard to children taken to or re- 
tained in the United States. The Ad'^mistration-cleared bill before 
you, introduced and co-sponsored by Congressmen Gilman and 
Lantos, was prepared by the State Department in consultation with 
the Departments of Justice and Health and Human Services, but 
also in close consultation over several vears with a study group of 
distinguished family Ir v experts from the private legal sector. That 
group included State officials, practicing lawyers, law professors 
and association representatives. These experts and members of the 
Secretary of State s Advisory Committee on Private International 
Law, who represent 11 national legal oi^anizations, believed that 
Federal legislation was needed smoothly to fit the Convention into 
our legal system. Unlike other countries that participated in the 
negotiation of the Hague Convention, the United States is made up 
of more than 50 different jurisdictions and has parallel Federal and 
State court systems. This will confront the left-behind parent 
abroad wishing to invoke the Convention here with problems they 
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do not face in other countries. We have sought in the legislation to 
anticipate some of the problems that left-behind parents seeking 
the return of children from the United States might encounter. In 
the absence of Federal legislation, those problems might be re- 
solved only after costly litigation and appeals that would delay 
action on many child return requests arising in the first years after 
our ratification and may cast doubt on the viability of the CJonven- 
tion itself. That, in turn, could detract from early perception of the 
Convention as an effective deterrent to international child abduc- 
tions. 

The Federal legislation seeks to intrude as Uttle as possible on 
relevant aspects of State law and procedure. However, courts and 
various Federal and State authorities and agencies will be involved 
in the implementation of the treaty obligations of the United 
States vis-a-vis other countries parties to the Convention. The legis- 
lation therefore seeks to set certain implementation standards in 
the interest of uniform interpretation and implementation of the 
Convention throughout the United States. In aadition to the Feder- 
al legislation designed to promote such uniformity, the State De- 
partment transmitted to the Chairman of the Senate Committee on 
Foreign Relations a very detailed an^ysis of the Convention when 
that committee was considering it. That legal analysis was pub- 
lished by a State Department notice in the Federal Register of 
March 26, 1986, and by the Senate Committee on Foreign Relations 
in Executive Report 99-25. We recommend that this committee 
make the legal analysis a part of the record of its consideration of 
H.R. 2673 to promote awareness of the legal analysis by courts and 
authorities and the public in the United States. 

I have a copy of that here and could leave it with you. 

Mr. Frank. Well, I appreciate it and we will accept it But I 
think, frankly, going to the trouble and expense of having it print- 
ed is probably not a good idea. It will be availabl<^, but I wouldn't 
think it would be necessary for us to have it reprinted if it is avail- 
able. We can reference in our hearing record where it can be made 
available elsewhere. But I think we can save on the printing costs 
if we don't print it. 

Mr. Ppund. Let me highlight a few of the specific provisions of 
the bill. I woa't do all of those that I think interest you but the two 
I would like most to discuss. 

Subsection (a) of Section 102 provides that Federal district courts 
and State, District of Columbia or territorial courts or courts in 
possessions of the United States have concurrent original jurisdic- 
tion to decide cases brought before them pursuant to the Conven- 
tion. 

Since the Administration cleared off on the draft of the Interna- 
tional Child Abduction Act early in 1987, Executive Order !'^612 on 
Federalism was issued on October 26, 1987. That executive oixier 
demonstrates a strong Administration policy with regard to the ap- 
propriate roles and relationship of the Federal Government and 
the State governments. As a result of that executive order and that 
strong policy, best explained, perhaps, by the Justice Department, 
the Administration no longer favors concurrent original Federal 
court jurisdiction to hear return requests pursuant to the Conven- 
tion. I should state, however, that consistent with section 2 of Arti- 
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cle in of the Constitution on the jurisdiction of the Federal courts 
with regard to treaties made, and Title 28, U.S. Code, Section 1331, 
the changed Administration policy in connection with H.R. 2673 is 
limited to original Federal court jurisdiction to hear return re- 
quests. 

Subsection (d) of section 102 mak^ clear that the courts are to 
order the prompt return of a child when the parent seekmg its 
return under the Convention establishes by a preponderance of the 
evidence that the child has been wrongfully removed or re- 
tained 

Mr. Frank. Mr. Pfund, I don't think there is any necessity to tell 
us exactly what is in the bill. We vdll read it. If you have argu- 
ments in its behalf, OK. But there is no need to read the text. 

Mr. Pfund. This is a little different from the written testimony 
and I would much 

Mr. Frank. It is not necessary to tell us what is exactly in the 
bill. 

Mr. Pfund. No. OK. 

It proposes a preponderance of the evidence on the petitioner 
seeking the return to establish that the removal or retention were 
wrongful within the meaning of the Convention. The point I want 
to make is that the respondent, that is, the parent alleged to have 
abducted or wrongfully retcdned the child, can rebut this evidence 
by a mere preponderance of tho evidence. However, if the respond- 
ent wishes to invoke one of the Convention's exceptions to the 
return obligation, somewhat in the nature of an affirmative de- 
fense 

Mr. Frank. Mr. Pfund, that is very clearly in the bill. 
Mr. ftrJND. Yes. 

Mr. Frank. Assume we can read the bill or have read it. If you 
want to make arguments on its behalf, that is useful. 
Mr. Frank. But we will read the bill. 

Mr. Pfund. Well, the section is intended to ensure that the ex- 
ceptions to the Convention's return obligation are, in fact, treated 
as exceptions and are sufficiently hard to demonstrate that their 
use, interpretation and application do not become so broad as to 
undermine the very purpose of the Convention. Frequent successful 
invocation of the exceptions in the United States, based on broad 
interpretation of their terms, in order to deny return requests 
could have the general effect abroad of encouraging corresponding 
denials of requests under the Convention for the return of children 
to the United States. 

I would like to close by strongly urging on behalf of the State De- 
partment that the House and Senate pass this bill without delay so 
that the United States can ratify the Hague Convention. We urge, 
in particular, that the bill be passed soon enough to permit us to 
ratify so that the Conventions entry into force ^or the United 
States two to three months after we deposit that instrument of 
ratification will mean that some of the children affected by the 
annual surge of international abductions and retentions towards 
the end of summer will be covered by the Convention. That might 
make possible the return of a number of those children to the 
United States before the end of this year. 
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Mr. Frank. I can guarantee you that, given the interest the 
Senate has already shown, you will have this on the President's 
desk wall in advance of the time that it will be necessary to cover 
the end of the summer. Thank you. 

Mr. Pfund. Thank you. 

[The statement of Mr. Pfund follows:] 
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I very much appreciate the scheduling of this hearing so 
early during this session and the opportunity to testify before 
this committee on behalf of the State Department in support of 
early enactment of H.R. 2673 and its companion bill, S. 1347. 
Congressional enactment will make it possible for the Uinted 
States to ratify the 1980 Hague Convention on the Civil Aspects 
of International Child Abduction pursuant to the advice and 
consent given by the Senate on October 9, 1m36. 

Until the Hague convention enters into fore? for the United 
States, the Department will continue to be very limited in what 
it can do to help resolve the abduction to, or wrongful 
retention in, foreign countries in custody-related disputes of 
children from the United States. The Hague Convention would 
establish a treaty-governed procedure for the prompt return of 
abducted or wrongfully retained children between the United 
States and other countries that are or become parties to the 
Convention. We believe that the Convention will arm 
left-behind parents in the United states with a powerful tool 
in their efforts promptly to regain custody of children that 
have been wrongfully removed from to the United states. 

In order to give left-behind parents a s ngle official 
place to turn for help, the Convention proviaes for contracting 
states to establish a national Central Authority responsible 
for receiving and processing return requests made pursuant to 
the Convention. Upon application by a left-bohind parent to 
the Central Authority of the country where the child is 
believed to be located, and subject only to the conditions and 
exceptions set out in the Convention, a wrongfully removed or 
retained child is to be promptly returned to the country of its 
habitual residence, thereby essentially restoring the status 
quo before the abduction or retention took place. The U.S. 
Central Authority, t^ be located in the state Department's 
Bureau of Consular Affairs, will be available to counsel 
left-behind parents in the United States on how best to seek 
Che return of children from other countries party to the 
Convention. It will also receive and process requests for the 
return of children from the United states with the necessary 
cooperation of State and local authorities in the jurisdictions 
where such chil(1ren are located in the United states. 

Thr nine countries already parties to the Convention 
(Australia, Canada, France, Hungary, Luxembourg, Portugal, 
Spain, Switzerland and the UK) are countries to which one out 
of five or six of the approximately 300 children from the 
United states abducted or retained abroad annually are taken. 
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We are informed th^t Austria, the Federal Republic of Germany, 
Greece, Italy, the Netherlands and Sweden expect to become 
parties to the Convention daring the next two years. Other 
countries are expected to follow. There is thus reason for 
hope that the Convention will become a serious deterrent to the 
abduction of children to or from those countries. Moreover, a 
growing percentage of all abductions from the United States 
will be covered by the return obligation established by the 
Convention. 

We need federal legislation to be able effectively to meet 
our ooligations under the Convention with regard to children 
allegedly wrongfully removed to or retained in the United 
States. The Administration bill before you, introduced and 
co-sponsored by Congressmen Gilman and Lantos as H.R. 2673^ was 
prepared by the State Department in consultation with the 
Departments of Justice and Health and Human Services, but also 
in close consultation over several years with a study group of 
distinguished family law experts froia thp private legal sector, 
including State officials, practicing lawyers, law professors 
and association representatives. These experts are familiar 
with the international child abduction problem, the provisions 
of the Hague Convention and relevant aspects of U.S. law and 
procedure. The bill seeks, on the one hand, to ensure that the 
US Central Authority, courts in the United States, and federal. 
State and local authorities are best able to use resources in 
this country to meet the requirements of the Convention in 
processing such return requests. On the other hand, it seeks 
to provide left-behind parents, i.e., parents whose child has 
been abducted or wrongfully retained, and their counsel 
guidance on how the Convention may be invoked in seeking the 
return of a child from che United States. 

The Members of the Secretary of State's Advisory Committee 
on Private International Law, who repret.ent eleven national 
legal organizations interested in the international unification 
of private law to facilitate international legal relationships 
and transactions, strongly believed th?t fideral legislation 
was needed smoothly to fit the Convention into our legal system 
and procedures. We have sought in the legislation in 
particular to anticipate some of the problems that left-behind 
parents seeking the return of childrpn from the United States 
pursuant to the Convention might encounter. In the absence of 
federal legislation, those problems might be resolved only 
after costly litigation and appeals that would delay action on 
many return requests arising in the fir'^L years after our 
ratification and would cast doubt on tlie ^ iability of the 
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Convention. That, in turn, would detract from early perception 
of the Convention as an effective deterrent to international 
child abductions. Unlike many other countries that 
participated in the negotiation of the Hague Convention, the 
United states is made up of more than fifty different 
jurisdictions and has parallel federal and state ccart 
systems. This confronts lef t-behind parents abroad wishing to 
invoke the Convention with problems they do not face in other 
countries. Moreover, there will be considerable need for the 
U.S. Central Authority to rely on state and local authorities, 
foe example to locate abducted children in the United States, 
in some cases to explore the possibility of their voluntary 
return, and to provide possible foster care for such children. 

State procedures concerning notice of a return action to 
the alleged abducting or wrongfully retaining parent, and state 
requirements for determining whether a child is to be 
provisionally removed from a person having physical control 
over it while a return action is pending, will be applicable. 
The federal legislation seeks to intrude as little as possible 
on relevant aspects of St ite law and procedure. However, 
because courts and authorities will be involved in the 
implementation of treaty obligatior.s of the United states 
vis-a-vis other countries parties to the Convention, the 
legislation seeks to set certain implementation > tandards in 
the interest of uniform interpretation and implementation of 
the Convention throughout the United states. The legislation 
is the second way in which we have sought to enhance the 
likelihood of such uniformity — the first being the very 
detailed legal analysis of the Convention tnat was transmitted 
by the state Department to the Chairman of the Senate Committee 
on Foreign Relations in connection with that Committee's 
consideration of the Convention. That legal analysis was 
published by state Department notice in the Federal Regi ?ter of 
March 26, 1986 at pages 10494-10516, and by the Senate 
Committee on Foreign Relations in Executive Report 99-25 on the 
Convention. We recommend that this Committee make tbe legal 
analysis a part of the record of its consideration of h.R. 2673 
to promote awareness of it and to help ensure the availability 
of the legal analysis to the public, courts and authorities in 
the U.S. 

I would like now to turn to the specific provisions o£ the 
bill that may benefit from explanation. 



ERLC 



40 



37 



- 4 - 



Section 2« Findings and Declaration of Pu poses . 

This section states certain principles basic to the 
Convention and its implementation and describes m general 
terms the relationship o£ the Act to the Convention, the 
effective implementation of which th Act is c^esigned to ensure 
and facilitate. Subsection (6) make* clear tn< "-.he provisions 
of the legislatAjn are in addition t< those of he Convention 
and are not designed to operate m their stead. Subsection (7) 
'^cntains an admonition t^ )t the international character of the 
Convention is to be ta^ into consideration as is the need for 
uniformity in its interpretation. Subsection (8) makes clear 
that procedures undertaken by the courts under the Convention 
and the Act are not aimed at judging and deciding on the merits 
of conflicting custody claims that underlie the wrongful 
abduction or retention, and thus that such claims remain for 
resolution after the Con^^ention procedures have been concluded. 



TITLE I Provisions Implementing the Convention 
Section 101. Definitions . 

This section defines terms used in tti9. Act and the 
Convention the interpretation of which is not self-explanatory 
in tl- context of the U.S. legal rystem. The definition of 
■court' in subsection (3), together with section 102(a) and 
(b), specifies that the courts o^ original jurisdiction to 
determine whether a child to be ordere:! returned pursuant to 
the Convention are courts within the jurisdiction of which a 
child covered by the Convention is located at the time the 
return petition is filed. Subsection (11) specifies that 
wrongful removal or retention within the meaning of the 
Convention may include a removal or retention even when the 
child har not yet become the subject of a custody order, i.e. , 
notwithstanding that the law of the State or other U.S. 
jurisdiction in which the child is located may not make the 
taking or retention in such circumstances a felony or otherwise 
wrongful. Subsection (12) provides that ''.he filing of a 
petition in accordance with section 102(b) of the Act shall 
constitute "commencement of the proceedings' within the meaning 
of article 12 of the Convention. Under article 12, so long as 
the comiiencement of proceedings takes place less than one year 
after the wrongful removal or retention, the judicial or 
administrative authority is to order the return of the child 
forthwi and without rega d for any demonstration that the 
child ma/ have become settled in its new environment. 
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Section 102. Administrative and Judicial Remedies . 

Subsection (a) provides that Federal district courts and 
Stater District of Columbia or territorial courts or courts in 
possessions of the United States have concurrent original 
jurisdiction to decide cases brought before them pursuant to 
the Convention. 



Subsection (b) concerning venue expressly provides that a 
person seeking relief under the Convention has a civil cause of 
action in a court in the jurisdiction of which the child is 
located at the time the petition is filed. Subsection (c) 
provides that notice of a return action under the Convention 
and the Act is to be given in accordance with the applicro'. 
State or other law governing notice in interstate child custody 
cases. This will provide necessary guidance for notice, for 
example when the return action is brought in the U.S. 
jurisdiction where the child is located and the respondent is 
located in another jurisdiction. 

Subsection (d) makes clear that the courts are to order the 
prompt return of a child when the parent seeking its return 
under the Convention establishes by a preponderance of the 
evidence that the child has been wrongfully removed or retained 
within the meaning of the Convention. The respondent, on the 
other hand, must then demonstrate by clear and convincing 
evidence that one of the exceptions provided by the Convention 
applies, i .e . r the respondent must meet a higher burden of 
proof in oTSer to provide the legal basis for a finding that 
the return obligation of the Convention does not apply and that 
the return of the child may be refused. This provision seeks 
to help the left-behind parent to overcome what is often a 
home-court advantage of the other parent in the country of that 
parent's origin, it is intended to ensure that the exceptions 
to the Convention's return obligation are sufficiently hard to 
demonstrate so that their interpretation and application does 
not become so broad as to provide a pr-jcedent in the United 
States that could undermine the purpose of the Convention and 
could have the effect abroad of providing a basis for refusal 
to return children to the United states. 
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Subsection (e) provides that full faith and credit shall be 
accorded throughout the United States to judgments and ord*3rs 
of courts in the United States rendered with regard to return 
actions pursuant to the Convention and the Act. This means, 
for example, that if a court in one jurisdiction has orderer) 
the return of a child and the child is located in another 
jurisdiction in the United States before action on that return 
order has taken place, the order will be given full effect in 
the second jurisdiction without the need for the petitioning 
parent to initiate and maintain a new return action there 
pursuant to the Convention and the Act. It also means that if 
the return request has been denied, the court's decision will 
be recognized by courts in other jurisdictions. However, the 
provision is not intended to c^env the possibility of appeal 
from, or some other procedure to question, a return order or a 
decr'^ion denying a return order. 

Subsection (f) makes clear that the remedies under the 
Convention and the Act are in addition to remedies otherwise 
available, and are not intended to replace or exclude other 
available remedies that exist or may be established under law 
in the United States (e.g., the Uniform Child Custody 
Jurisdiction Act (UCCJA)). 

Section 103. Provisional Remedies . 

This section provides that any court may take or cause to 
be taken provisional measures under State or Federal law, as 
appropriate, to protect the child from neglect or abv se or to 
prevent its removal from the jurisdiction or its concealment, 
while the petition filed pursuant to the Convention and this 
Act is pending. However, the requirements and standards of the 
law of the jurisdiction where the child is located concerning 
removal of a child from the physical custody of a person having 
such custody must be satisfied. 

Section 104. Admissibility of Documents . 

This section tracks the provisions and requirements of 
Articles 23 and 30 of the Hague Convention. Article 23 
provides that no legalization or similar formality nay be 
required in the context of the Convention. Article 30 requires 
that applications to Central Authorities or directly to 
judicial or administrative authorities, together with documents 
and any other information appended thereto or provided by a 
Central Authorities, be admissible in the courts or 
administrative authority of Contracting states. Section 104 
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seeks to ensure that an application for assistance addressed to 
the U.S. Central Authority and a petition to a court in an 
action pursuant to the Convention and the Act, and documents 
and information appended thereto, do not require costly and 
time-consuming legalization or authentication to be admissible, 
which could result in undesirable delays in return of 
children. The purpose of Articles 23 and 30 of the Convention 
IS to spare the left-behind parent the expense of formal 
procedures that are not essentia^ in most cases. These 
Articles of the Convention and Section 104 do not address the 
question of the weight to be accorded to such documents and do 
not mean that if there is a specific allegation or re<*3on to 
believe that supporting documents are false or have been 
altered, the authenticity of those documents cannot be 
questioned. They also do not mean that in such circumstances 
the court or other authority would be barred from requiring the 
submission of authenticated and legalized copies of the 
questioned documents and possibly other evidence to support 
their authenticity. 

Section :05. U.S. Central Authority . 

Subsertion (a) provides for the establishment of the U.S. 
Central Authority in an existing Federal agency. Subsection 
(b) makes clear that the functions of the Central Authority 
ascribed to it by the Convention and the Act are to be carried 
out by th<» U.S. Central Authority with the necessary 
cooperation of State and local authorities and agencies on 
which the U.S. Central Authority will need to rely in the 
performance of these functions. These functions may include 
the provision of home studies for foreign authorities and 
courts considering a request for the return of an abducted 
child to the United States. The administrative burden on State 
and local authorities will be the complement to the benefits 
provided to left-behind parents in the United States by the 
return of children to those jurisdictions through operation of 
the Convention, Subsection (c) expressly authorizes the U.S. 
Central Aut^ .irity to issue regulations in connection with the 
implementation of the Conver.t^on and the Act. Subsection (d) 
iiiakes reference to authority for t-he U.S. Central Authority to 
make uae of the services of the p^ieral Parent Locator Service 
(FP's^tO, vhich authority ^s provided in the Social Security Act 
as ^^endei by Section 201 of this Act. 
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Section 106. Costs anr" Fees . 

Subsection (a) ensures, consistent with the obligation in 
tne first paragraph of Article 26 of the Convention, that none 
of the costs for the administrative processing of applications 
under the Convention are imposed on the applicant by the U.S. 
Central Authority, any Federal agency, or cooperating State or 
local authorities. Subsection (b) provides that petitioners 
may be required to bear the costs of legal counsel or advisers, 
and court costs in connection with their petitions, and travel 
co3ts associated with the return of a child. Thi'^ is 
consistent with the State Department's proposal that the 
United States ratify the Convention subject to a reservation, 
permitted by article 42, to be made by declaration at the time 
of ratification, that the United States will not be bound to 
assume any costs referred to in the second paragraph of article 
26 resulting from the participation of legal counsel or 
advisers or from court proceedings. Senate advice and consent 
to U.S. ratification of the Conventir/n, given on October 9, 
1986, was made subject to the making of that reservation. 
Subsection (c) provides that legal fees and court costs not 
covered by Federal, State or local legal assistance or other 
programs are to be borne by the petitioner, but subject to 
subsection (d). Subs<?ction (d), reflecting the provisions of 
the last paragraph of article 26 of the Convention, provides 
that a court ordering the return of a child shall order the 
respondent a pay spocified necessary expenses incurred by or 
on behalf of the petitioner unless the respondent establishes 
that to do so would be clearly inappropriate. This provision 
of the Act and the provisions of article 26 that it reflects 
were intended to provide an additional deterrent to wrongful 
international child removals and retentions. 



Section 107. Collection, Maintenance and Dissemination of 
Information . 

Subsection (a) provides for the exeirption of the U.S. 
Central Authority, in pursuance of its functions under the 
Convention, from the application cf Federal and State privacy 
legislation or regulations, in order to permit the Central 
Authority flexible use of information obtained related to the 
location or possible location of the alleged abducting parent 
and the abducted child, although subject to the stated 
exceptions with regard to national security or law enforcement 
Interests or the confidentiality of census data. Subsection 
(b) permits the U.S. Central Authority by regulation to 
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prescribe how and subject to what exceptions requests for 
informat on by left-behind parents abroad shall be submitted to 
It and at supporting documents may be required. Subsection 
(c) stipulates how and subject to what exceptions requests for 
information directly from the U.S. Central Authority will be 
han'31ed and responded to by Federal agencies and organs of any 
State, territory or possession of the United States. 
Subsection (d) ensures that the U.S. Central Authority will 
make use of the services of the Federal Parent Locator Service 
(FPLS) when information that may be in t e control of a Federal 
Agency can be obtained through the FPL'' rather than by 
requesting such information directly. Subsection (e) provides 
that nothing in this section shall be -^strued as permitting 
the Central Authority directly to obta. .ax return information 
except as provided in section 6103 of ti. Internal Revenue Code 
of 1986 (26 U.S.C. 6103) and section 453 of the Social Security 
Act (42 U.S.C. 653). Subsection (f) requires that the Central 
Authority maintain appropriate records concerning its functions 
and the disposition of cases arising under the Convention. 

Section 108. Inter-Agency Coordinating Group . 

This section provides for the establishment of a 
coordinating group to monitor operation of the Convention and 
proviae advice on its implementation in the United States, that 
shall include representatives of the Departments of State, 
Justice, and Health and Human Services, and that may also 
include private citizens. Such private citizens would be 
expc. ts in family law and other aspects of law and procedure 
relevant to child abductions. The coordinating group is to 
meet at the request of the U.S. Central Authority and is to be 
exempt from the Federal Advisory Committee Act. 

Section 109, Authorization of Appropriation . 

This section, as a precaution, authorizes the appropriation 
of such sums as may be necessary each fiscal year to carry out 
the purposes of the Convention and this Act. The purpose of 
this section is to provide for the contingency that funds may 
be nee'led. However, there is no intention to seek the 
appropriation of a.:y funds for the foreseeable future because 
there is at present no reliable basis for determir.ing the 
numbers of return requests arising under the Convention and the 
administrative costs involved at various levels in the 
processing of requests, which will vary from case to case and 
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may vary from jurisdiction to jurisdiction. The necessary 
statistics and figures could be developed only after several 
years of implementation of the Convention. 



TIT' E II Amendments to Other Laws 

Section 201. Amendment Concerning Federal Parent Locator 
Service . 

This section ensures, by amending the provision of the 
Social Security Act establir' ing the Federal Parent Locator 
Service (fplS) and the financial conditions for its use, that 
the services of the FPLS will be accessible to the U.S. Central 
Authority to provide informacion needed m connection with 
efforts to determine the whereabouts of any parent or child for 
the purposes of the Convention, and that no fee for use of the 
FPLS is charged against the Ctntral Authority, the applicant or 
anyone else inconsistent with the first paragraph of article 26 
of the Convention and section 106(a) of this Act. 



Setcion 202. Amendment to the Internal Revenue Code of 1986 . 

This section makes a conforming amendment to section 
6103(1) (6) of the Internal Revenue Code of 1986, to authorize 
the release of tax return information "^r purposes of, and to 
the extent necessary m, efforts to lo^.te individuals in 
connection with the abduction or wrongful restraint or 
retention of a child. 

Tlie Department of State strongly urges that the House and 
Senate pass this bill without delay so that the United States 
will be able to ratify the Hague International Child Abduction 
Convention. We would, in particular, urge that the bill be 
passed soon enough to permit us to ratify so that the 
Convention's entry into force for the raited States 2-3 months 
later will permit the usual annual surge of international 
abductions and retentions of children toward the end of summer 
to be covered by it when other countries party to the 
Convention are involved, it would then be possible that a 
number of those children would be returned to the United Stites 
pursuant to the Convention by the end of 1988. 
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Mr. Frank. Mr. Markman. 

Mr. Markbaan. Thank you, Mr. Chairman. 

Although the Department strongly supports this bill as imple- 
menting the laudable objectives of the Convention, we cannot sup- 
port the bill's establishment of concurrent jurisdiction in the State 
and Federal courts to hear claims under the Convention and the 
bill. In this respect, the bill represents a sharp (I<)parture from 
longstanding policy, based or principles of Federalism, of excluding 
domestic relations matters from the Federal courts and leaving the 
resolution of these sensitive issues entirely to the courts of the 
States. 

For example, the diversity jurisdiction jf the Federal courts has, 
for well over a century, been interpreted to exclude domestic rela- 
tions matters. That exception rests on the principle, in the Su- 
preme Court's words, that "the whole subject of the domestic rela- 
tions of husband and wife, parent and child, belongs to the laws of 
the States." Even when a Federal question is presented, the courts 
have declined to hear disputes that would deeply involve them in 
resolving domestic relations disputes. 

Similarly, when it enacted the Parental Kidnapping Prevention 
Act of 1980 to address the issue of the interstate abductions of chil- 
dren in custody-related disputes. Congress did not create a pri^'ale 
cause of action in the Federal courts to enforce that Act, but left it 
to the State courts to enforce the Act's standards, subject to review 
by the Supreme Co!irt under full faith and credit principles. As the 
Supreme Court stated in unanimously affirming this interpretation 
of the Act only last month in the case of Thompson v. Thompson, 
''instructing the Federal courts to play Solomon where two States 
have issued conflicting custody orders would entangle them in tra- 
ditional State law questions that they have little expertise to re- 
solve." 

Establishing concurrent jurisdiction in the Federal courts of 
claims under the 1980 Hague Convention and the bill would simi- 
larly enmesh them in the t3rpes of domestic relations matters that 
Federal courts have never handled. For instance, under the Con- 
vention, if the proceeding for return of a child is brought a year or 
more after a wrongful removal or retention, return is not required 
if the "child is now settled in its new environment" (Article 12). 
Similarly, return is not required if "there is great n^k that his or 
her return would expose the child to physical or psychological 
harm or otherwise place the child in an intolerable situation.'' 
Moreover, return may be I'efused if the chilrl objects and "has at- 
tained the age and degree of maturity at which it is appropriate to 
take account of its views." (Article 13). 

ThetJe and others, Mr. Chairman, are all questions that go to the 
hrart ui traditional domestic relations matters. The fact that in 
this case the i^vindards are based on the Convention, and not di- 
rectly on State law, does not alter the fact that these inquiries are 
of a character never handled by Federal courts, just as Congress 
and the Supreme Court recognized that the similar Federal stand- 
ards under the Parenta' Kidnapping Prevention Act were also in 
the nature of traditional domestic relations inquiries best handled 
exclusively by the State courts. 
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In fact, the provisions of H.R. 2673 in a number of respects are 
even more inextricably intertwined with traditional State 'aw mat- 
ters than was the Parental Kidnapping Prevention Act. I* or exan 
pie, under section 103 of the bill Federal courts would be author- 
ized ''to take . . . provisional measures under Federal or State law, 
as appropriate, to protect the well-being of a child." The bill also 
forbids the provisional removal of a child from his or her custodian 
^^unless the applicable requirements of State law are satisflea 
And further, it appears that to effect such provisional remedies as 
temporary foster care, the Federal courts would be required to 
make arrangements with State and local authorities. 

Accordingly, Mr. Chairman, we strongly recommend the passage 
of this bill. At the same time, we also recommend equally strongly 
that the bill be amended to eliminate the concurrent jurisdiction 
therein. 

[The statement of Mr. Markman folk ats:] 
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Mr. Chairaan and Baabars of tha SubcoBUDittae: 

I mm plaasad to appaar bafore you to preaant tha viaws of 
tha DapartBant of Justica with raspect to H.R. 2673, tha 
"Intarnational Child Abduction Act.*' Tha bill ia intanded to 
facilitata iaplanantation in the Unitad Statas of tha X980 Hague 
Convention on the civil Aapecta of International Abduction. That 
Convention addreaaea tha iasue of international abductions of 
children in custody-related disputes and requires the prompt 
return of children who have been mrongfully removed from or 
retained outside of their country of habitual residence. The 
objective of the Convention is to restore promptly the situation 
that existed before the child's removal or retention in order to 
deny the abductor any legal advantage in the country to which 
the child has been mr'^ngfully removed or retained. The 
Convention establishes a legal right and streamlined procedures 
to effect the prompt return of internationally abducted children 
to the country of their habitual residence where any custody 
disputes can be heard or settled. The Convention also seeks to 
facilitate visitation rights across international borders. 

Although the Department generally supports tha bill as 
implementing the laudable objectives of the Convention, we cannot 
support the bill's establishment of concurrent jurisdiction in 
the state and federal courts to hear claims under the Convention 
and the bill. In this respect, the bill represents a sharp 
departure from the longstanding policy, based on principle? of 
federalism, of excluding domestic relations matters from tie 
federal courts and leaving the resolution of those sensiti *e 
is entirely to the courts of the states. 

For example, the diversity jurisdiction of the federal 
courts has, for well over a century, been interpreted to exclude 
domestic relations matters. ^ That exception rests on the 
principle, in the Supreme Court's words, that 'the whole subject 
of the domestic relations of husband and wife, parent and child, 
belongs to the laws of the states.* ^ Even whan a federal 
question is presented, the courts have declined to hear disputes 
that would deeply involve them in resolving domestic relations 
disputes. ^ 



^ £*5U., In re Burrus. 136 U.S. 586, 593-94 (1890); fiarfe£JL_v^ 
y^ arbar . 62 U.S. (21 How.) 582 (1859). 

^ In re Burrus . supra . 136 U.S. at 593-94. 

SjM Thompson v. Thompson . 798 F.2d 1547, 1558 (9th Cir. 
1986), aff 'd . 56 U.S.L.H. 4055 (U.S. Jan. 12, 1988); 
Firestone v. Cleveland Trust Co. . 654 F.2d 1212, 1215 (6th 
Cir. 198*); Bergstrom v. Barostrom . 623 F.2d 517, 52C (8th 
Cir. 1980). 
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Siiiilarly, when it enacted the Parental Kidnapping 
Prevention Act of 1980 (the 'PKPA') to address the issue of 
interstate abductions of children in custody-related disputes 
Congress did not create a private cause of action in the federal 
courts to enforce the Act, but left it to the state courts to 
enforce the Act's standards, subject to review by the Supreme 
Court under PuH Faith and Credit principles. As the Supreme 
Court stated in unanimously affirming this interpretation of the 
Act last month, "instructing the federal courts to play Solomon 
where two states have issued conflicting custody orders would 
entangle then in traditional state-law questions that they have 
little expertise to resolve.'' 1/ 

The Supreme court rejected the argument that determining 
which of two conflicting custody decrees should be given effect 
would not require resolution of the underlying custody disputes 
and thus not offend the longstanding reservation of domestic 

i?"f4^*'*' states. It noted that, un/^er the Act, 

jurisdiction could turn on the "best interest" c. the child or 
Whether the child had been abandoned or abused, "in fact * 4>h« 
court found, "it would seem that the jurisdictional disputes that 
are sufficiently complicated as to have provoked conflicting 
state-court holdings are the most likely to require resolution of 
these traditional domestic relations inquiries." 5/ 

Establishing concurrent jurisdiction in the federal courts 
of claims under the 1980 Hague Convention and the bill would 

tiat JldLH?"' .^***!; ^" domestic relations matters 

that federal courts have never handled. For instance, undes the 
convention, if the proceeding for return of a chilS is S?ought a 
year or more after a wrongful removal or retention, return is not 

a«ve ^" required if "there is a 

«hvITo^i ^ S^? °T •^Pos^ the child to 

physical or psychological harm or otherwise place the child in an 

refSie5*?i%H^''"!:or^i*^5^*=^* ^ Moreover, return may be 
refused if the child objects and "has attained the age and dearee 

"^^f^ ^* appropriate to take account i?^ 
views" (Article 13), or if it "would not be permitted by this 
fundamental principles of the requested state relating to the 
protection of human rights and fundamental freedoms" (Article 

These are all questions that go to the heart of traditional 

^?;«H^iS/•^"^i°"^""^^*"• ^•^^^ in this case the 

standards are based on the Convention, and not directly on state 

^ 1988 ) ^^^" Th9mpgpn > 56 U.S.L.W. 4055, 4059 (U.S. Jan. 12, 



Id. n.4. 
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lav, dotts not alter the fact that these inquirier. are of the 
character never handled by federal courts, just as Congress and 
the Supreae Court recognized that the sinilar federal standards 
under the Parental Kidnapping Prevention Act were also in the 
nature of traditional donestic relations inquiries best handled 
exclusively by the state courts. 

In fact, the provisions of H.R. 2673, implenenting the 1980 
Hague Convention, are even sore inextricably intertwined with 
traditional state law natters than was the PKPA. Under section 
103 of the bill, federal courts would be authorized "to take 
. . . provisional aeasures under Federal or state law, as 
appropriate, to protect the well-being of a child or to prevent 
the child's further removal or concealnent prior to final 
disposition of the petition." The bill forbids the provisional 
renoval of a child from his or her custodian 'unless the 
applicable requirements of state law are satisfied,* deeply 
enmeshing the federal courts in state domestic relations law. 
Further, it appears that to effect such provisional remedies as 
temporary foster care, the federal courts %rould be required to 
make arrangements with state and local authorities, entangling 
the federal courts in the state and local government agencies and 
procedures regulating domestic relations. 

Apart from our concern over the intrusion of the federal 
courts into a traditional state preserve, we are also concerned 
about the potential increased burden on the federal courts. At a 
time when many district courts face intolerable backlogs, it 
would be inappropriate to add to their caseload without a 
compelling reason. We do not believe that there is justification 
for burdening the federal courts with claims under the Convention 
and the bill. As I have explained, the federal courts can bring 
no peculiar expertise to bear on these questions that state 
courts have historically handled and, in fact, the state courts 
are far better suited for them. 

Accordingly, we recommend that the bill be amended to 
eliminate the concurrent jurisdiction of the federal courts ovej. 
matters under the Convention and the bill. 

H.R. 2673 also would empower the Central Authority 
established by the bill to receive and transmit information, 
notwithstanding the Privacy Act, 5 U.S.C. § 552a, for purposes 
related to the Convention. The Central Authority may not, 
however, disclose, and agencies are not required to transmit to 
the central Authority, information the disclosure of whi<"h would 
contravene the national security or law enforcement interests of 
the United States or the confidentiality of census data. To 
clarify that the law enforcement interests of the United States 
include the enforcement of state criminal laws, it would be 
desirable to amend the phrase 'national security or law 
enforcement interests of the United States* in section 107 (?) and 
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(c) to rttad "'national Mcurity interests of the United states or 
lew enforcement interests of the United States or the states'. 

With respect to other policy issuer raised by the bill. 
Including the burden of proof requirements of section 102 (d) , and 
the evidentiary provisions of section 104, the Department would 
defer to the Department of state. 

I would be happy to answer any questions. 
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Mr. Frank. Would you agree with the interpretation of your pro- 
visions that we got from Mr. Pfund; that is, it would limit original 
concurrent jurisdiction but it would leave the Federal courts with 
some role, as Mr. Pfund staled? You have no problem with that? 

Mr. Markman. Absolutely. We v/ould c<^rtainly see the Supreme 
Court as having a role. 

Mr. Frank. I was particularly impressed with your argument 
that domestic relations is an area where we should defer to the 
States. On a related macter before the Judiciary Committee, not ex- 
actly here, but it is important that we get the overall perspective, 
does that mean the Department now thinks that where we have 
State court orders for custody of children thev ought not be ( ver- 
ridden by the Witness Protection Program? As a regular matter, 
the Witness Protection Program overrides State court decisions re- 
garding child custody. I was impressed by your discussion here. 
Can I take it that the Department will b^^ working with us to see 
that the Federal Marshals stop ignoring State court orders? 

Mr. Markman. I think you can take it to be the case that we 
would work very closely with your committee in support of that 
question. 

Mr. Frank. All rirfit, let's look at it for there is a very glaring 
inconsistency there. Because in the case of the Witness Protection 
Program, they don't even take it to Federal court. Your Depart- 
ment just plain flat out ignores child custody orders. And if you 
have won custody of your child and there are visitation rights to 
the former spouse, if you happen to marry someone who is suffi- 
ciently sleazy i/: have gone into the Witness Protection Program, 
you CT'- ^xtingc j»h, according to Federal practice, the rights of 

!rour eA-spouse. I would be a little more impressed if there was a 
\ttle consistency there. 

I assume that also doesn't apply to product liability^this respect 
for the State courts. 

Mr. Markman. Well, Mr. Chairman, as far as the Witness Pro- 
tection Program, as my colleague indicated, since the President's 
signing of the executive order in October of last year, we have re- 
viewed a lot of these policies very carefully to see 

Mr. Frank. I appreciate that. If you would let me know. Lret me 
make a formal request, then. I would hope you would write to me 
as to what the effect of the President's 'federalism order is on the 
Witness Protection Program. I would ask you respond in writing 
Mr. Markman. I would be glad to do that. 

As far as the product liability issue, that obviously involves a 
great many other facets of discussion. And when we talk about 
Federalism, I want to make very clear we are not talking about 
States' rights. Federalism simply requires that you consider a 
iiumbe** of factors and you determine where powers are appor- 
tioned between the national government and the State govern- 
ment; and, of course, there are many responsibilities, as you know 
well, that do belong in the Federal sector. 

Mr. Frank. I understand. The competing claims of children and 
bottle manufacturers will get dealt with by this subcommittee. 

I have no further questions. That would appear to me to be the 
only really controversial question in the and my own view, 
frankly, is that within this body there will , ^ferences of opinion 
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but they will not be such that anybody is going to vote against the 
bill because it gets resolved one way or the other. That is one of 
the subjects I will highlight and members will participate in. 

Some people have raised some concern— let me just ask you this. 
We haven't had any specific objections, but it is the only other area 
where it seems to me there is some concern. Over the scope of the 
override of privacy particularly now, Mr. Markman, it has been 
suggested to me and I am not expert in it that we are here overrid- 
ing some State privacy laws. Has the Department done an analysis 
of that? Is there a problem in that regard? Do we have a sense of 
what it is wo may be doing? That doesn't necessarily bother me, 
but I would like to know now where we are on that. What does this 
do to both the Federal and State privacy laws? Are we likely to run 
into any serious problems there? Are there ways that we might be 
)ooking to do some safeguards, some minimum triggeruig, before 
that can get done? 

Mr. M/aiKMAN. We haven't done a th'^vough analysis on that. I 
think the provisions in this bill are very similar to thobc that affect 
the Parental Locator Service. We basically assume that has worked 
fairly well. There are important privacy interests we are talking 
about, and we would be glad to take a closer look at that. 

Mr. Frank. All right, that would be good, again, *n terms of the 
Federalism thing. Because we will be able among ourselves to look 
at the Federal ones and deal with it, but there is app^irently an 
override here of State privacy laws and I would like to know a 
little b"* more about that before we actually put it on paper. 

Mr. Hund? 

Mr. Pfund. Mr Chairman, the reason why we have this provi- 
sion, or certain parts of it, is because, unlike most of the informa- 
tion obtainpH domestically through the Federal Parent Locator 
Service help in interstate child abductions an'^ questions of child 
support wh<*rc the iiiiorm /ion normally stays within the country, 
under the Convention, of course, information that may be gathered 
by the Central Authority through the Federal Parent Locator Serv- 
ice Or thn)ugh further efforts to locate the abducting parent or 
child, is going to end up being sent abroad. It will go either to a 
Central Authority in a foreign country, and/or the left-behind 
parent resident in a foreign country and possibly also to the coun- 
sel ^r. the United States of that left-behind parent seeking the 
return a child. It is essential for V^e information on the location 
of the child and/or the abducting parent in this country to be 
passed on; otherwise, the left-behind parent abroad can't' invoke 
the Convention an ' seek to bring the action to effoct the return of 
the child. It is because of that foreign element in particular that 
we need this provision. 

Mr. Frank. I understand that but I want to know a little bit 
more clearly about what we are doing. For instance, we say here 
that we would not disclose, the Central Authority can decline to 
disclose, it is their option, if this would contravene the national se- 
curity laws or law enforcement interests of the United States. 

Well, take the Federalism point What about law enforcement in- 
terests of the States? I would take tnis to mean we are talking 
about Federal law enforcement interests. Would you want an ex- 
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plicit reference to the law enfs. cement interests of the States in 
here in accord with this? 
Mr. Markman. Yes, sir. 

Mr. Frank. I mean, we would still let the Federal Central Au- 
thority make the decision, but they would at Ie£isl be instructed to 
give consideration to, as I would read this. We would need to add 
some language. 

Mr. Markman. Our complete testimony makes that specific rec- 
ommendation. 

Mr. Frank. OK. And on confidentiality, you talk about confiden- 
tiality of census data so that we don't impugn that. Are their my 
other privacy concerns that might be there? Well, the complai^iing 
parent would not be — he or she, if that individual had a problem 
they wouldn't go forward with it So we are then talking about the 
potential confidentiality of the parent being complained against. I 
don't know of any problems there but I guess I just would like to 
raise that. 

Mr. Markman. I think we would want to limit the confidential 
information to those bits of information that help locate the 
parent. 

Mr. Frank. Right. 

Mr. Maruman. To the extent that we go beyond the mere loca- 
tion of the parent, I think 

Mr. Frank. I think that is a reasonable safeguard to write in 
there. That sounds to me like the kind of thing that we would do. 
Do you cover that in your testimony? 

Mr. Markman. No, sir, I don't. 

Mr. Frank. Well, if not, our staff may be in touch with you 
about writing oome language that would give it that. That confi- 
dentiality remains the rule £md an exception would be allowed to 
the extent that it was goin^ to be helpful in locating the child. 

Mr. Pfund? 

Mr. Pfund. Mr. Chairman, we are perfectly in agreement that 
the State law enforcement interests be reflected as one of the bases 
for an exception. 

Mr. Frank. can write that in. 

Mr. Pfund. We ako have some suggested language that we could 
ii'"*uss V/ith the staff as to how we might narrow the scope 

Mr. ^ "RAvx. That would be very helpful. ! don't think anybody 
objects in principle. And, if you could submit that to us, that would 
be good. 

Mr. Pi'UND. Thank you. 

(The proposed amending language follows:) 
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State Department-uroposca amondinq lanuu>iqo <"or ^^i^-r^ K(,ri.<vfj-, 

H.R.2673, Sections 104 and 107 (a) .v\l (c). to ^, , .r.' ^^v«^^- 

narrow their scooe ^'^^ r*^' i 



1 SEC 104 \UMISSIBILnW>KmKlMENTS 

2 Any application to the rnited Stato^ Contral Authont\ 

3 or petiti' . to a court submitted in accordance with the term> 

4 of the Con\ention. together wiih^documeni^ and ..n\ other 

5 information appended thereto or pro\ ided subsequently, shall 

6 be a^.nissible in court without the need lor any legalization 
i or authentication ( 



h8 



ERIC 



^ (lit IS IttiDiH n\n\ \» fH|iiin'<l tn h» ar thr i nsis nf Ii 

X I i)r iil\i«Mr<> (fiiirt m)»I« ini<irr««l in r onnrrtnii with 
\ iInV [)) iiiioito II mi Irmrl i ii'iU for the n'tnriniijf i hild "nd iin> 
I *itivynt)\ iDK |H'rsi>n» i'xr(|)l i« jiroMilrd iii «uh«rrtinn l» ) 
or (ill 

i< I Siih|i'H tn snhMTtmn (d) fir* iir H>iirt Mut* 

HiiriMl in i<)lyii'« tion uilh priK rrdiijf* iind»r thr ' "mm 
• ihi» \«l h< iHirnr h\ thr p<'t»lHinrr iinli";* lh"\ 
U uri Mi\rri(l h\ \}n\i\n\'^ fnim Fjvhral Malt or Iin'iI h-^iil 
fiJ .i^oioinni r nr nihi r yw^ 

\\ (ill \n\ Miiirt «trd«TitW i^ti' n 'urn nf i « hihf nnd« r ihr 

rj CoinMiliHn xlmll nrili r th«' rViMindrnl to nrriiiftr\ rx 
I < jM n»»'« itinirn-d h\ or nn hrhiilfyif rhr |M'litHiiH r inrhtdinjf 
It «(iiirt Mtoli l«t;iil fn» fnsi»T honii\«ir otln-r mn (iiintiif ihr 
l") roiir^r (»f rrtiirn pnn ft'dinifi nnd imnVwirliiliim ro<il» rtliitid 
IB li» ihf rilnrn i>f ihr ihild iiiilr«« thr rr^p* «liihli<thrs 
17 ih»»* I <»rd« r \ iM id bf « ImrK iimppRkprmK 
U 1«7 <«11 F( .ION. MAlNTENAN(f AMI 1)1S«5KM1SATH»S 

I I OP INFORMATION 

'J) In) NmviithMPindinjf «rilion 'twill of till* ^. Vnitfd 
Ul St«li'« r«>rfr nnd nnx othrr pr«i\i<5ion of Inw, thr I'nitrd 
'J J Stiitr^ (Viilml Anthontx mux nndrr «mh ronditmns «« il 
'Ji pn'«rnh<'« h\ rrpiliitmn rrrnxf from or tnin«nit to nnx Frd 
1?4 rrpil StPitr or iomgn Unthontx or prr«on rnfonnpilioTri for *t<e 
25 puri»o«rf w \n w 4 ^w j ^the Conxrntton No informfttion «h»ll hf 



I liroilot ' hv thi' I'mt. ' SUt^« (Vt^tml Anth«rit> pur^uint to 

J \hi*> «lPtion hottp\rr, if «urh di<rlosiKc would contmvrnr thr 

{ niitH. 1^1 «rrnrit\ ii r \mw ^H f BP on Wf M inl<>>««t« <rf thr Tnit^'d 

4 Stiitr«j(^(r thr ronridrnti8lit> iif rriKU* dila,^)^ 

Keqnrst« fur mformition uiidrr thi« «prtion «hill l>f 

»} «iif)n>ittrd irhx^rh in«nnrr and form a* thv I'nitrd Statr« 
Crntriil Anthorit\ prrvnbr h\ rrpilntmn and «hill U- 

H m I oinpRmrd or ^tipportrahysiu h dnrinm-nf* u"; thr TnHrtt 

't Slii1r'« Cnitral \iithoril\ mnv rrquh« 

10 (r) Notwith<!landinjr iin\ olhr' proMMon of l«w (hut «iih- 

11 jrrt til '«iih««'rtion (d)), whrnr\pr thr lipiid of iin\ drpnrtmrnt, 
rj ii(frnr\ or m<tniiT'rntlllil\ nf th< I'ml* d Slafi <« or of iin\ 
^^ Smir trrnlor\, or piKM'«ion of thf Tnit^-d Sliil«<> rKin*'*! a 
14 rt'oih il from the t'nilrd Smtr"; Crntml \iithoril\ for ihfor 
V\ m»iHM>n't4» on» 4 1*1 |i K >vt4<««i t n piii' h t ' ^'iii r wl i \H > h» * » <* 



59 



IK wfwttr ih n <pptiwiv %wk\\ indiMdiinl shall prnmpiK 

17 «riirrh to br miidr of thr filr* and rrrord< mmntmnrd h\ jtirh * 

IH drpartmrni. a^ene or inMrumrntaht\ «ith a m« « to drtrr- 

IM mininjf whrthrr thr informition rrqurntrd i< rontainrd in iin\ 
'JO h filr* or rrrord« If «urh scarrh dmrlosr^ thr information 

'Jt rr(]iir<lrd, <urh indnidual <hiill immrdintpK transmit «urh in< 

'J2 formation to ihr I'nilfd Slat4»« «Vrtral Authont\, fxrppt that 

in if anv information in ohUunrd thr dinrto^urr nf «hirh would 

?4 rontraxtnf nitional <irrunt\ »p \%m fH ^ B M i mnn l mtrrrnw of 

2S thf t'nilpd SlatrlNar thr ronfidrntiahty of rrnnu* dila. flurh 



56 



Mr. Frank. I have no further questions. Gentlemen, I appreciate 
it, and we, as I said, expect to be moving on this one pretty quickly. 
Thank you. 

Mr. Ppund. Thank you. 

Mr. Markman. Thank you. 

Mr. Frank. Let me just note as this panel is leaving, Senator 
Dixon is going to try and get here, and he may not. Senator ^ ^ 
Dixon has been another very active proponent here. We have h^in 
scheduled to testify, but House and Senate schedules aren't always 
easy to coordinate. We have a statement from Senator Dixon. If he 
does not arrive to be able to say it in person, and he may be a little 
late because sometimes House hearings move a little quicker than 
Senate hearings, and if he is on the Senate clock, he may miss us— 
if Senator Dixon does not arrive, we will make hie testimony a part 
of the record. But he is .ntitled to recognition as one of the leaders 
here. 

[The statement of Senator Dixon follows:] 
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MR. CHAIRMAN AND MEMBERS OF THE SUBCOMMITTEE, THANK YOU 
FOR HOLDING THIS HEARING TODAY, nm INVITING ME TO TESTIFY ON 
H.R. 2673, THE IMPLEMENTING LEGISLATION FOR THE HAGUE 
CONVENTION ON THE CIVIL ASPECTS OF INTERNATIONAL CHILD 
ABDUCTION. I AM PLEASED THAT THE SUBCOMMITTEE HAS ACTED SO 
QUICKLY TO ADDRESS THIS URGENT PROBLEM. 

AS YOU KNOW MR. CHAIRMAN, THE VICTIMS OF INTERNATIONAL 
PARENTAL CHILD ADDUCTION AK2 CHILDREN FROM EACH AND EVERY 
STATE OF THIS COUNTRY, WHO HAVE BEEN ABDUCTED BY ONE OF THEIR 
PARENTS AND TAKEN 1VCR0SS INTERNATIONAL BORDERS. I FIRST 
BECAME AWARE OF THE MAGNITUDE OF THIS PROBLEM OVER TWO YEARS 
AGO. SINCE THEN I HAVE BEEN ACTIVELY I.'VOLVED IN TRYING TO 
ASSIST AS MANY PARENTS AS POSSIBLE BRING THEIR CHILDREN HOME 
10 THE UNTIED STATES. I MUST SAY THAT THESE CASES .ARE 
HEART-WRENCHING . 

IN ONE CASE THAT HAS RECEIVED MUCH ATTENTION, ONE OF MY 
CONSTITUENTS, PATRICIA ROUSH, HAD HER TWO DAUGHTERS ABDUCTED 
B)f THEIR FATHER, WHO HAS A LONG CRIMINAL RECORD IN THIS 
COUNTRY AND A DOCUMENTED HISTORY OF MENTAL ILL!IESS AND 
ALCOHOLISM. IN AN0TH":R CASE, A MOTHER WAS TAKEN TO A MOTEL 
ROOM AND HELD AT KNIFE-POINT WHILE hER CHILDREN WERE ABDUCTED. 

HOWEVER, THE PARENTS WHO LOSE THEIR CHILDREN ARE NO^ THE 
ONLY VICTIMS. THE CHILDREN SUFFER AS WELL. CHi^D 
PSYCHOLOGISTS FROM THE ILLINOIS STATE POLICE ASSERT THAT THE 
TRAUMA ASSOCIATED WITH AN ABDUCXION OF THIS KIND, AND THE 
SUBSEQUENT DEPRIVATION OF ONE PARENT'S LOVE IS A HORRENDOUS 
FORM OF CHILD ABUSE. IN ONE CASE, AN ABDUCTED CHILD WAS 
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OF 1983. IN 1987 ALONE, THERE WAS A 60% INCREASE IN MY HOME 
STATE OF ILLINOIS. 

ONCE THE CHILDREN ARE TAKEN FROM THIS COUNTRY, THEIR 
RIGHTFUL CUSTODIANS ^hCE TAE NEARLY IMPOSSIBLE TASK OF 
RECOVERING THEM. CURRENTLY, A PARENT WHOSE CHILD Hi^S BEEN 
ABDUCTED TO A FOREIGN COUNTRY IN VIOLATION OF VALID U.S. 
CUSTODY DECREE, MUST ATTEMPT TO HAVE THAT DECREE RECOGNIZED BY 
THE FOREIGN COURT. THIS PROCESS IS COSTLY, TIME-CONSUMING AND 
FREQUENTLY REQUIRES THE RIGHTFUL CUSTODIAN TO BE SUBJECT TO A 
HEARING BY THE FOREIGN COURT ON THE MERITS OF THE CUSTODY 
CLAIM. IN VIRTUALLY EVERY CASE, THE COUNTRY TO WHICH THE 
CHILD IS ILLEGALLY '^AKEN, WHETHER ALLY OR ENEMY, REFUSES TO 
HONOR THE DECISION OF AN AMERICAN COURT, AND RETURN THE 
CHILD. THE ABDUCTING PARENT IS SIMPLY AWARDED CUSTODY. 

THEREFORE, A PERSON WHO LOSES A CUSTODY BAITLE IN THIS 
COUNTRY HAS AN ENORMOUS INCENTIVE TO ABDUCT THE CHILDREN AND 
TAKE THEM OUT OF THE U.S. THEN, THE ABDUCTOR CAN BE ALMOST 
CERTAIN THAT THEY WILL NOT BE FORCED TO RETURN T'lE CHILDREN TO 
THE AMERICAN PARENT. 

THE HAGUE CONVENTION IS AN IMPORTANT FIRST STEP TO 
RECTIFY THIS PROBLEM. WHILE IT DO^S NOT PROVIDE FOR THE 
RECOGNITION AND ENFORCEMENT OF FOREIGN CUSTODY DECREES, IT 
SETS UP A Si STEM OF ADMINISTRATIVE AND LEGAL PROCEDURES 
DESIGNED TO INSURE THE PROMPT RETURN OF CHILDREN WHO ARE 
WRONGFULLY REMOVED TO, OR RETAINED IN, A RATIFYING COUNTRY. 
*HE COURTS IN THE COUNTRY TO WHICH THE CHILD HAS BEEN TAKEN 
ARE UNDER TREATY OBLIGATION TO RETURN THE CHILD TO THE CC NTRY 
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SPOTTED COVERED WITH FILTH, LIVING IN A DISGUSTING, MUD-FLOOR 
HOVEL IN MEXICO, BEIN" RAISED BY HIS FATHER, WHO IS WANTED FOR 
MURDER IN THIS COUNTRY. HOLLY PLANELLS, A WITNESS HERE TODAY, 
WAS ALLOWED TO VISIT HER ABDUCTED SON, HUEY, IN JORDON, SHE 
FOUND HEUY'S LIVING CONDITIONS 10 BE SUBSTA^JDARD AND FEARED 
FOR HIS HEALTH. YET, THE MOST TRAGIC CRUEL'^Y TO BOTH MOTHER 
AND CHILD IS THAT HOLLY WAS FORCED TO LEAVE JORDAN WITHOUT 
HUEY, WHILE HE BEGGED HIS MOTHER NOT TO LEAVE HIM. OTHER 
CHILDREN ARE BRAINWASHED INTO HATING THEIR AMERICAN PARENT. 
THESE CHILDREN ARE TOLD THAT THE PARENT IN THIS COUNTRY HAS 
ABANDONED THEM, HATES THEM, NEVER WANTS TO SEE THEM OR SPEAK 
TO IHEM AGAIN. FURTHERMORE, NOT ONLY ARE THESE CHILDREN 
CONFUSED AND DISORIENTED, LIVING IN A NEW CULTURE AND SPEAKING 
A DIFFERENT LANGUAGE, BUT THEY ARE TAUGHT TO HATE THEIR NATIVE 
COUNTRY, THE UNITED STATES. 

MR, CHAIRMAN, IN THE LAST TWO YEARS, I HAVE HEARD FROM 
LITERALLY HUNDREDS OF PARENTS WITH CASES EVERY BIT AS TRAGIC 
AS THESE. NO ONE KNOWS FOR SURE HOW MANY PARENTS HAVE BEEN 
VICTIMIZED BY INTERNATIO' ''EN~'\L CHILD ABDUCTION, OVER 

2,500 CASES HAVE BEEN REPORVED HE STATE DEPARTMENT SINCE 

1975, BUT MOST EXPERTS BELIEVE THAT THIS NUMBER IS LOW, WE 
SIMPLY DO NOT HOW MANY CASES HAVE NOT BEEN REPORTED. SOME 
PEOPLE BELIEVE THERE MAY HAVE BEEN AS MANY AS 10,000 
INTERNATIONALLY ABDUCTED CHILDREN. 

EACH YEAR, 300 TO 400 NEW CASES ARE REPORTED, AND THE 
PROBLEM IS GETTING WORSE. ACCORDING TO STATE DEPARTMENT 
STATISTICS, THE TOTAL NUMBER OF CASES HAS JUMPED 84« SINCE MAY 
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FROM WHICH HE OR SHE WAS ABDUCTED. THE FOREIGN COURT MUST 
COMPLY WITHOUT CONDUCTING ANY PROCEEDINGS ON THE MERITS OF THE 
UNDERLYING CUSTODY CLAIMS. THUS, IT DENIES THE ABDUCTOR THE 
LEGAL ADVANTAGE CURRENTLY GAINED THROUGH INTERNATIONAL 
ABDUCTION. 

IN 1980 THE CONVENTION WAS ADOPTED BY UNANIMOUS VOTE OF 
THE 23 COUNTRIES WHO PARTICIPATED IN THE NEGOTIATION OF THIS 
AGREEMENT, AND IS CURRENTLY FORMALLY IN FORCE IN 9 OF THESE 
NATIONS: CANADA, THE UNITED KINGDOM, FRANCE, PORTUGAL, 
SWITZERLAND, HUNGARY, LUXEMBURG, AUSTRALIA, AND SPAIN. 
REPORTEDLY, ONCE THE UNITED STATES FORMALLY RATIFIES THE HAGUE 
CONVENTION, SEVERAL ADDITIONAL COUNTRIES ARE LIKELY TO FOLLOW. 
ACCORDING TO SECRETARY OF STATE GEORGE SHULTZ, NEARLY luiLF OF 
ALL REPORTED PARENTAL KIDNAPPINGS IN THE LAST SEVERAL YEARS 
HAVE INVOLVED ABDUCTIONS TO COUNTRIES WHICH PARTICIPATED IN 
THE PREPARATION AND NEGOTIATION OF THE HAGUE CONVENTION. 
THEREFORE, IF ALL THE SIGNATORY NATIONS RATIFY THE CONVENTION, 
THE IMPACT WOULD BE IMPRESSIVE. 

FURTHERMORE, BECAUSE THIS PROBLEM AFFECTS NEARLY EVERY 
NATION IN THE WORLD, I BELIEVE THAT ONCE THE CONVENTION IS 
WIDELY RATIFIED, ADDITIONAL NATIOMS WILL BE ENCOURAGED TO 
ADOPT IT IN ORDER TO DETER THE ABDUCTION OF THEIR OWN 
CHILDREN. 

ON OCTOBER 9, 1986, THE SENx^TE CONSENTED TO THE 
CONVENTION BY A VOTE OF 98-0. HOWEVER, THE UNITED STATES 
CANNOT FORMALLY DEPOSIT ITS INSTRUMENT OF RATIFICATION UNTIL 
THIS IMPLEMENTING LEGISLATION IS PASSED. UNTIL THEN, NONE OF 
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THE PROVISIONS OF THE HAGUE CONVENTION WILL PROTECT THE 
CHILDREN AND PARENTS OF OUR COUNTRY. FOR THAT REASON, I 
CANNOT OVER EMPHASIZE HOW IMPORTANT IT IS TO PASS THIS 
LEGISLATION AS SWIFTt^Y AS POSSIBLE. 

AS YOU KNOW, I AM AN ORIGINAL SPONSOR OF IDENTICAL 
^ IMPLEMENTING LEGISLATION IN THE SENATE, INTRODUCED BY MY 
DISTINGUISHED COLLEAGUE FROM ILLINOIS, SENAI'OR SIMON. 
HEARINGS ARE SCHEDULED FOR LATER THIS MONTH. THE SENATE HAS 
ALREADY PASSED THIS BILL ONCE AS AN AMENDMENT TO LAST /EAR'S 
FOREIGN RELATIONS AUTHORIZATION ACT. THEREFORE, I EXPECT 
EXPEDITICJC ACTION THIS YEAR. 

BY WORKING TOGETHER, WE SHOULD BE ABLE TO PROVIDE THIS 
URGENTLY NEEDED LEGISLATION EARLY IN 1988. AT THE SAME TIME, 
THE STATE DEPARTMENT MUST CONTINUE TO ENCOURAGE RATIFICATION 
OF THE COiOVENTION BY THE OTHER TWENTY-FTVE COUNTRIES WHICH 
PARTICIPATED IN THE NEGOTIATION. 

WHILE T"'? HAGUE CONVENTION IS URGENTLY NEEDED, IT IS ONLY 
A FIRST STEt'. IT IS NOT RETROACTIVE. IT WILL NOT HELP THE 
THOUSANDS PARENTS WHOSE CHILDREN HAVE ALREADY BEEN ABDUCTED. 
IT IS UNLIKELY IT WILL EVER BE RATIFIED BY EVERY COUNTRY. THE 
COUNTRIES NOT RATIFYING THE CONVENTION WILL BECOME "SAFE 
HAVENS" FOR ABDUCTORS. 

THEREFORE, WE MUST AGGRESSIVELY WORK TO RECOVER THESE 
YOUNG U.S. CITIZENS BEING HELD HOSTAGE IN COUNTRIES AROUND THE 
WORLD. THE STATE ^EPARTME^IT MUST CONTINUE TO PURSUE EVERY 
AVENUE AVAILABLE TO ASSIST PARENTS IN RECOVERING THEIR 
CHILDREN. 
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IN LIGHT OF THESE OTHER DIFFICULTIES, I HAVE INTRODUCED 
LEGISLATION IN THE SENATE WHICH MAKES INTERNATIONAL PARENTAL 
CHILD ABDUCTION A FEDERAL FELONY. THIS WILL PROVIDE A 
NECESSARY DETERRENT, ALLOW EXTRADITION IN SOME CASES, AND 
STRENGTHEN THE NEGOTIATING POSITION OF THE STATE DEPARTMENT 
WHEN PRESSING FOREIGN GOVERNMENTS TO INTERVENE IN THESE 
CASES. I UNDERSTAND THAT THE HOUSE JUDICIARY SUBCOMMITTEE ON 
CRIME IS COMMITTED TO HOLDING HEARINGS ON THIS MATTER IN THE 
NEAR FUTURE. 

MR. CHAIRMAN, THE FIRST STEP TO CONTROLLING THESE TRAGIC 
ABDUCTIONS IS THE HAGUE CONVENTION. I VIGOROUSLY URGE YOU TO 
SWIFTLY PASS THIS URGENTLY NEEDED IMPLEMENTING LEGISLATION. 
THE EFFECT OF THE CONVENTION WILL PROVIDE NEW HOPS, EVEN FOR 
PARENTS WHOSE CHILDREN HAVE ALREADY BEEN ABDUCTED. IN THE 
CASE OF ALAN HERSHEY, A NEW JERSEY FATHER WHOSE CHILD IS BEING 
HELD IN CZECHOSLOVAKIA, THE CZECH COURTS HAVE STATED THAT AS 
SOON AS THE HAGUE IS IMPLEMEOTED IN THE UNITED STATES, ALAN 
HERSRiSY'S DAUGHTER WILL BE SENT TO HIM FOR REGULAR VISITATIONS 
IN THE U.S. 

MR. CHAIRMAN, EVERY WEEK EIGHT MORE AMERICAN CHILDREN ARE 
ABDUCTED. THE HAGUE CONVENTION WILL PROVIDE NEIV TOOLS AND NEW 
HOPE FOR AMERICAN PARENTS TRYING '"O BRING THEIR CHILDREN HOME. 



f<7 



ERIC 



64 



Mr. Frank. Next, we will hear from the American Bar Associa- 
tion, represented by Patricia Hoff, Co-Chairman of the Custody 
Committee of the Family Law Section. And Ms. Hoff is accompa- 
nied by someone whose name you will please give us. 

Mr. Schwartz. Philip Schwartz. 

Mr. Frank. Ms. Hoff, are you goiiij to testify? 

Ms. Hoff. Yes, I will. 

Mr. Frank. Go ahead. 

TESTIMONY OF PATRICIA M. HOFF, CO CHAiUMAN, CHILD CUS- 
TODY COMMITTFE OF THE FAMILY LAW SECTION, AMERICAN 
BAR ASSOCIATION; ACCOMPANIED BY PHILIP SCHWARTZ, 
CHAIRiHAN, FEDERAL LEGISLATION AND PROCEDURES COM- 
MITTEE OF THE FAMILY LAW SECTION 

Ms. Hoff. I appreciate the opportunity to appear before you 
today on behalf of the American Bar Association in strong support 
of ri.K. 2673. Enactment of this bill will enab le the United States 
to bring into force the Hague Convention oi* the Civil Aspects of 
International Child Abduction, a treaty expressly intended to safe- 
guard children from the traumatic consequences of international 
child abduction. 

In addition to my ABA activities, I am a legal consultant on 
issues related exclusively to interstate and international parental 
kidnapping. Joining me as the other representative of the ABA 
today is Philip Schwartz. He is an active practitioner 

Mr. Frank. We will take credentials in the written record. 

Ms. Hoff. That is not in written statement. I merely indicate 
that Philip has practical expeH:ise that you can draw upon in your 

questions. ^ . t t . 

Mr. Frank. I want >o take just a minut. of your time. In thp. ip 
terest of focusing on the merits, time is the jarcest resource? here. 
That kind of stuff goes in the record and we will take the other 
stuff orally. Please continue. 

Ms. Hoff. The child abduction treaty is designed to bring about 
the prompt reintegration of a child into its habitual environment 
following a wrongful removal or retention abroad, as well as to fa- 
cilitate the exercise of visitation rights across international bor- 
ders. The Convention'^ chief objective is expeditiously to restore 
the factual situation that existed prior to the child's wrongful re- 
moval or retention. Once the child has been returned, litigation 
over substantive child custody can proceed. By promising a swift 
and almost certa n return remedy, the Convention should also have 
the effect of discouraging abductions in ratifying countries, thereby 
promoting stability in the child's customary environment, which is 
so important to healthy child development. 

On October 9, 1986, the Senate did give its advice and consent to 
ratification. However, the State Department, as you know, has 
postponed depositing the instrument of ratification pending enact- 
ment of this legislation. H.R. 2673 and S. 1347, significantly, were 
developed by the Administration, cleared by 0MB and were intro- 
duced on behalf of the Administration. Immediate congressional 
approval is imperative in order for the United States to become 
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i^ii co'- '-acting states, thus to allow people in this country 
and people abroad can invoke the Convention remedies. ^ 
ihe pending legislation essentially explains how the Convention 
mil operate within the context of tfie u!s. legal s^sSm^S S 
teiZip^^*r proAdsions of the Convention, whic™ were writ- 
ten generally to accommodate the many different legal systems of 
the countries that n^oti^ted it, into more specific termYfamiliar 
i^ n.T'" J"*^^ an<rg.vernment officials in this country. S i^ 
fZfth inS^lp* blueprint that, hopefully, will foster the treaty? 
fKHnn^f!™^"J?*'?{! by avertmg time and resourceconsumiVig 
litigation that could otherwise arise over substantive and proce?^ 
al issues under the treaty. piuvw . 

"f'^-^i-^S? *° ^ particular on the question of the con- 
JoK nrSi1'°" P"""^'"" ^ in the bill. Section 

Sraf c-^S to h^'"?^"* ""^H^- j"ri8.ii<=tion and State and 

X'^'^i.^'^' ^"^^^^^ ^^'^ Federal andXi^ 
First, both State and Federal judges are qualified to hear -o^^q 

mvol^ ciiild abduction: State' judges haHi^Trt^ in f^if; 

StiL ^"^^ "'^P*'^^ ^ interpreting and applying 

Second, this is not a departure from current law reeardinir trpntv 
U S.C. 13§1 and the U.S. ConstTuU?n pZHS 

Ses "^^^ ^ <luestions arising undej 

Third, the United States Supreme Court's decision in Thomuson 

'i'tiHfvT""' '^^''V- 1^^^' "nde'^orod the need for aKe 

4S-^„nH IS'^/y articulating in Feder-^l legislation that both 

Sig":Jde?t^'ete\T ^^""^ 

The treaty does not require and it does not permit a decision to 
be made by either State or Federal judges on tWe merits oTthe un 
derb-mg cmtoJy dispute. It is very significant because Federal 

lAt f^'S **? ""^-r- ^^P^^i^ with in^epth inquiries into 
the child s best interoct. But they will not be thrLst into that type 
of mquiry under this Convention. The Solomon-like decisions tffi 
f?ft C°"rt «ras concerned about in the Thompson case are 

left to the courts in the countries from which the child ^^ r^ 
moved typically. The narrowly circumscribed role of the judkiai^ 
I1Ip^^'"*}°;L'T'i?'/°"P'* i" bill is n ^ without ana"o^ fw 
S«t tti''si>Jn A ^" have now held 

that the so-called domesvic relations exception to diversity jurisdic- 
tion does not apply to actions for o.images that arise in the co" teS 
of interatat* chifd custody disputes. Fedrral judgS have succeS 
""^^^ stemming frem parente. Udnap^Sg 
J; dSufe^'*™"'^ enmeshed in t'.ie merits of the und' .ylng cust^ 

^" "[^jectiiig the \ iicially created domestic relation, exception to 
the diversit)' jurisdiction, tne court m the case ot uiRuSieZ v 
Rodgers, cited in my statement, found that-and I wouiriike to 
3nfn*^i?fl'^** opinion-"the spectre of local bias Surfaces with 
unfortunate frequency" in interstate child custody cases. Thus, 
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"these cases truly represent one of the contempoiary essential 
functions of the diversity grant." The ben^fit of and the need for 
Federal court jurisdiction in addition to State court jurisdiction, 
then, may be even more pronounced in an international abduction 
case where the party seeking return is truly a foreigner. 

In addition, section 102^a) of the bill wisely does not prefer State 
over Federal court, or vice versa. The choice of couit will be at the 
election of the parent abroad who has 'leen dispossessed of the 
child's cut tody un'laterally by the person alleged to have taken the 
child wrongfully or retained the child wrongfully in this country. It 
will give that person the opportunity to elect the forum that could 
most expeditiously hear the claim, and affords to the person abroad 
as many avenues of redress as ire availabh. 

And, finally, with respect to the volume of cases and the impact 
that might be felt on either the State court bench or the Federal 
bench or the combination of the two, the State Department specu- 
lates, and this is in an informal conversation that I had with them, 
that probably in the first year or years of the implementation of 
this treaty maybe 30 to 50 cases might arig-^ where a child in the 
U.S. is sought to be returned abroad. Now, it is impossible to say at 
this t-me where those cases will be brought, >'ut I think it is a fair 
assumption that they will be brought all over the country, so that 
the impact on any one court, be it Federal or State, is likely to be 
minimal. 

Moving now into a discussion of the burden of proof as contained 
in section 102(d), this section, as you know, places a higher burden 
of proof on the respondent to establish that one of the exceptions to 
the return obligation applies. The policy underlying this is compati- 
ble with the goal of restricting t^ie use of exceptions only to ex- 
traordinary cases. It is very important for tho United States to 
become a treaty partner wherein the treaty actually operates to 
bring about the return of children in appropriate cases. And by 
shifting the burden to and placng a higher burden on, the respond- 
ent who opposes return in proving, making a proof as to those ex- 
ceptions, we are better ensuring that those exceptions will only >^ 
erate in extraordinary cases, rather than routinely. And there is, 
significantly, some precedent for placing this difficult burden on 
the person opposing return, who, in effect, has brought about a 
change of custody by taking the child to this country. There are 
two States by statute and one State by case ^aw in the U.S. which 
require the plaintiff in an action to modify custody, to establish by 
clear and convincing evidence that custody should be changed. 

Finally, I will turn to Philip to discuss the legalization of docu- 
ments if that is permissible with you. 

Mr. Frank. No. The understanding was t'lat we would take one 
witness and we would address questions to both. But we ha' : one 
witness from an organization that has a prepared statement. 

'Is. HoFF. Then we stand ready to answer your oi stions. 

[The statements of Ms. H jff and Mr. Schwartz fr ow:] 
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Chairman Frank, members of the Subcommittee: 

•''y nama is Patricia M, Hoff, I appreciate the opportunity to 
appear before you today on behalf of the President of tne 
American Bar Association, Robert i4acCiate, and Harvey Golden, 
chairman of the Family Law Section, in strong support of h.R. 
2673, the **International Child Abduction Act. The ABA applauds 
this committee for convening this hearing as the first item of 
business at the start of the session, and pledges the full 
fiupport of the Association in your efforts to promptly approve 
this important legislction. Enactment of bill will enable the 
United States to bring into force the Hague Convention on the 
Civil Aspects of International Child Abduction, a treaty 
expressly intended to safeguard children from the traumatic 
consequences of international child abduction, 

I serve currently as co-chair of the Family Law Section's Child 
Custody Committee, and as a member of that section's ad hoc 
committee on the ratification and implementation of the Hague 
Convention on the Civil Aspects of International Child 
Abduction ("Hague Convention**). Previously, I participated in 
the final negotiations on the Hague Convention as congressional 
advisor to the U.S. delegation, served as a member of the State 
Department's Study Group on the convention, and drafted a legal 
analysis of the Hague Convention at the request of the State 
Department. Joining me as the other representative of the ABA 
is Philip Schwartz, who currently chairs the Federal 
Legislation and Procedures Conuni :tee of the Family Law Section 
and the Subcommittee on the International Hague Convention on 
the Civil Aspects of Child Abduction, Section of In*-ernational 
Law and Practice, 



ERLC 



V2 



68 



-2- 



The ABA*s support for H.R. 2673 is a direct outgrowth of nearly 
two decades of deep conc^»rn on the part of the Association — 
as reflected in various ABA resolutions — about the harmful 
eflects tnat parental kidnapping has on children. 

In October, 1980, Lawrence Stotter, past chairman of the Family 
Law Section, represented the ABA as observer on the U.S. 
delegat'on at the final negotiations of the Convention. 
Shortly after the completion of the nrgotiations leading to the 
final text of the treaty, the ABA in February 1981 adopted a 
resolution urging "the appropriate government agencies to 
approve and ratify the Convention on the Civil Aspects of 
Inturnational Child Pbduction as proposed by the Ha^ue 
Conference or Private International Law." 

Background 

The child abduction treaty is designed to secure the prompt 
return of children who have been wrongfully remo**ed from, or 
retained outside of, their country of habitual residence, and 
to facilitate the exercise of visitation rights across 
international borders. Article 3 of the treaty defines when a 
removal or retention is wrongful. 

Once the Convention comes into force tc the United States, new 
administrative and judicial remedies v^lI be available to 
secure the return of children who are wrongfully removed from 
the U.S. to a ratifying country, or w^'ongfully retained in a 
ratifying country. These remedies, of course, would also apply 
in the reverse situation, if a child is removed from a 
ratifying country and wrongfully taken to, or retained in, the 
U.S. Each country thcit ratifies the Convention must establish 
at least one Central Authority to expeditiously process 
incoming and outgoing requests for assistance in securing the 
return of a child or the exercise of visitation rights. The 
Convention also establishes a judicial remedy in wrongful 
removal and retention cases which permit an aggrieved parent to 
seek a court order for the ch.ld's prompt return. 

xhe Convention does not depend upon the existence of court 
orders as a condition to returning children, nor does it seek 
to settle disputes about legal custody rights. Its chief 
objective is to restore the factual situation that exisced 
prior to whe child's removal or retention. Once the child has 
been returned, litigation over substantive child custody can 
proceed. By promising a swift and almost certain return 
remedy, the Convention should also have the effect of 
discouraging abductions m ratifying countries, ^.hereby 
protecting children from emotionally and physically wrenching 
upheavals . 
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C«™??^:«^^?^ S^"*^^ Foreign Relations 

Committee, the ABA urged the Senate to promptly ratify the 
treaty, and to swiftly enact legislation to ensure its 
effective implementation. On October 9, 1986, by a vote of 98 
to 0, the Senate gave its advice and consent to ratification. 

However, as indicated in the Secretary of State's submission of 
the Convention to the President for transmission to the Senate, 
tne state Department has postponed depositing tne instrument of 
f^ri.'^n iu" r, ^^"^ postponed bringing the Convention into 

f^o?T^ir. ^""'""^ t^^^^^ ""^^^ legislation is enacted to 
tacilitate the smooth implementation of the convention 
throughout this country. n.R. 2673 and S. 1347 were developed 
for this purpose by the state Department in consultation with 
the Justice Department, the Departr-nt of Health and Human 
services, and a Special stuay Group compri' -jd of private 
sector experts on family law. These bills were introduced in 
Congrtss in June, 1987 on behalf of the Administration after 
una clearance. 

On October 8, 1987, the Senate ac'opted tha text of S. 1347 as 
an amendment to the state Department authorization bill, h.R. 
1777. The ABA expressed its strong support for prompt 
enactment of this language, since the provision was not 
retained in conference we now have this opportunity to assure 
that this needed implementing legislation is promptly and 
thoughtfully reviewed and enacted. 

Immediate congressional approval of this legislation is 
imperative to allow the U.S. to join the growing list of 
countries in which the treaty's remedies are already a 
Q^Jn*"^! Australia, Canada, France, Luxembourg, Portugal, 
Spain, Switzerland and the United Kingdom. The Convention is 
also in effect between Hungary and the United Kingdom, and 
between Luxembourg and Prance. Additionally, there are 
indications that Austria, the Federal Republic of Germany, 
Greece, Italy, the Netherlands and Sweden all plan to become 
parties to the Convention in the near future. 

The pending legislation essentially explains how the Convention 
will operate within ^he context of the U.S. legal system. The 
legislation translates the provisions ot the Convention — 
Which are written in general terms to accommodate the legal 
systeas in the many countries that neootiated it — into terms 
and procedures familiar to lawyers, ^^dges and government 
Officials in this country. It is this "blueprint" that 
hopefully will foster the treaty's smo a and uniform 
implementation here by averting time-and-resource consuming 
litigation over substantive and procedural aspects ct the 
treaty. H.R. 2673, inter alia , defines certain terns used in 
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the Convention; provides that return proceedmgii may be brought 
either m state or federal court; authorizes the court to take 
provisional measures to prevent the child from being further 
removed or concealed; authorizes the est4.blishraent of a Cpntral 
Authority to obtain information from various federal sources 
about the location of the child or abductor, and establishes an 
interagency body to monitor implementation of the Convention. 
Three of the bill's most discussed provisions — Sec. 102(a), 
Sec. 102(d) and Sec. 104 are discussed below. 

Court Jurisdiction 

Section 102(a) provides for concurrent original jurisdiction in 
state and federal courts to hear return proceedings arising 
under the Convention and this legislation. There is ample 
justification for expressly empowering both state and federal 
courts to hear such cases. 

On the one hand, state courts can bring to bear on return 
proceedings their experience '.'xth interstate and international 
child custody and parental kidnapping disputes. On the other 
hand, federal courts have expertise in interpreting and 
applying treaties that deal with wide-rang*ng subject matter. 

Section 102(a) is consistent with existing law, which provides 
that 

"district courts shall have original 
jurisdiction of all civil cases arising 
under the Constitution, laws, or treaties 
of the United States." 28 U.S.C. 1441. 

While 28 U.S.C. 1331 would apply to actions arising under the 
Hague Convention and the pending legislation, the Supreme 
Court's decision on January 12, 1988 in Thompson v. Thompson 
(No. 86-964) underscores the value m expressly providing — as 

2C. lOz(a) of H.R. 2673 does — that a cause of action 
_ursuant to the Convention and this legislation may be brought 
eit! er in state or federal court. Such language removes any 
question as to where an action for return can be brought, and 
spares Congress the need to "revisit the issue" m the future. 

To the extent that federal judges may be concerned about 
hearing cases that nominally sound like traditional child 
custody matters, it is signjficant that both the Convention, 
in Articles 16 and 19, and the legislation, in section 2(8), 
expressly provide that a decision under the Convention 
concerning return of a child is not a determination on the 
merits of the underlying custody dispute. The court hearing a 
return proceeding would be strictly limited to deciding whether 
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a child's removal c-r retention was wrongful within the meaning 
of the Convention, or whether one of the narrow exceptions to 
the return obligation as set forth in th-- Convention would 
apply. Thus, state and federal judges pplymg the Convention 
are insulated from making substantive custody determinations 
that turn on in-depth inquiries into the child's best 
interest. The Convention envisions that these Solomon-like 
decisions will be made once the child is returned, typically in 
the child's country of habitual residence where relevant 
evidence would be most readily accessible. 

The narrowly circumscribed role of the judiciary in Convention 
cases as set forth in sec. 102(a) is not without analogy for 
the federal bench. Federal courts in many circuits have held 
thit the "domestic relations exception" to diversity 
jukisdiction which originated in dicta in Barber v. Barber , 
62 a.S. 582 (1858) and In re Burrus , 136 U.S. 586 (1890) 
does not apply to actions for damages stemming from interstate 
parental kidnapping. Federal judges have successfully 
adjudicated tort claims without becoming enmeshed in the 
underlying custody disputes. See, e^. , Kajtazi v. Kajtazi , 
488 F. Supp. 15 (E.D.N-if. 1978); Wasserman v. Wasserman , 671 
F.2d 832 (4th Cir. 1982); Fenslaqe v. Dawkins T 629 F.2d 1107 
(5th Cir. 1980). In rejecting the judicially-created domestic 
relations ^xcept'ons to diversity jurisdiction, the rourt in 
DiRuqgiero v. Rolgers , 743 F.2d 1009, 1019(3d Cir. 1 94), found 
that "the spectre of local bias surfaces with unfortunate 
frequency" in interstate child custody cases. Thus, "these 
cases truly represent one of the contemporary essential 
functions of the diversity grant." The benefit of, and need 
for, federal court jurisdiction may be even more pronounced m 
international child abduction cases arising under the Hague 
Convention where the out-of-state litigant is truly a 
foreigner . 

Finally, Section 102(a) wisely does not presume to prefer 
federal over state courts, or vice versa. In providing 
concurrent original jurisdiction in both state and federal 
courts, the legislation affords as many avenues of redress as 
possible for the parent seeking the child's return. 

Burden of Proof 

Section 102(d) place? the burden of proving an exception to t^e 
return obligation on the person opposing return, who must 
establish by clear and convincing evidence that one of the 
exceptions enumerated in the Convention applies, in contrast, 
the person seeking return of a child must establish by a 
preponderance of evidence that the child has been wrongfully 
removed or retained. Placing a hicVer burden of proof on the 
respondent is compatible with the goal of restricting the use 
of exceptions to only extraordinary circumstances. 
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As a policy matter, the Convention seeks to promote continuity 
and stability m the child's custodial circumstance-. The 
alleged abductor has disrupted the desired stability, effecting 
a de facto change of physical custody, which is tantamount to a 
modification of custody. There is precedent for requiring a 
parent, in an action to modify custody, to support the request 
for modification with clear and convincing evidence. See , ill. 
Rev. Stat. ch. 40, sec. 610(b),' Mich. Comp. Laws AnnoL., sec. 
722.27(C); Be rgeron v. Bergeron , 492 So. 2nd 1193, 1200 (La. 
1986). Moreover, requiring a higher standard of proof by the 
respondent serves to diminish any legal advant.age that might 
otherwise accrue as a result of his/her "forum shopping" — 
litigaticn in the country of his/her choice. 

Legalization of Documents 

Section 104 dispenses with the need for authentication or 
legalization of specified documents submitted pursuant to the 
Convention. This section directly implements the express 
requirements of Articles 23 and 30 of the treaty. Similar 
language is found in all Hague conventions involving 
transmission of documents among contracting states. Once any 
such documents are admitted, it is for the trier of fact to 
determine how much weight they will be accorded, if any, 
pursuant to the applicable rules of evidence in that 
jurisdiction . 

In conclusion- the ABA respectfully ur-jes this Conunittee to 
take fa^'orable action in H.R. 2673 as soon as possible so that 
the United States may become a full trc^aty partner under the 
Hague Convention on the Civil Aspects cf International Child 
Abduction . 
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Chair^M Frank, Members of the rubconmittee : 

As Ms. Hoff stated, a/ name is Philip Schwartz and I 
practice lav in Virginia and the District of Columbia. My 
practice emphasizes ince* ^tional family, tax and inheritance 
law. I am very pleased to ippear before you today in support 
of so important a matter. 

X would like to join Ms. Hoff in her praise of this 
committee's willingness to give priority to the consideration 
of passacre of H.R. 2673, the International Child Abduction 
Act. 

The Act has garnered widespread support amongst the U.S. 
leoal community concerned with child abduction. The govern- 
ing councils of the XBA's Family Law Section and Internation- 
al Lav Section both adopted last August a resolution which I 
had drafted to urge Congress to expeditiously pass the Act. 

In addition, I am pleased to tell that I have come here 
also on behalf of the two premier organizations of family 
lawyers ir the U.S., both of which wholeheartedly support the 
bill before you. Both of these organizations are comprised 
of a select group of certified fellows who specialize in 
family law. I am speaking of the International Academy of 
Matrimonial Lawyers, of which I am the President of its U.S. 
Chapter and of the American Academy of Matrimonial Lawyers, 
of which I am its ' aison to the International Academy. 

We believe that the Hague Convention on the Civil 
Aspects of Inte*."national Child Abduction, which cannot go 
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into force in the U.S. unless the bill before you ib enact* 
ed, is a critical and indispensable advance in the worldwide 
effort to reduce the incidence of international child snatch- 
ing. The tragic effect on abducted children and the left- 
behind parent is well documented and requires no further 
conment from me. Putting the Convention into force in the 
U.S. will begin the process of discouraging international 
forum-shopping with the child as the defens'^lfss pawn in the 
ongoing contest between its parents. 

I am pleased to r^^port to you that I have obtained 
approval from the ABA*s Family Law Section to coniJuct a 
program cn the Convention and the implement ina Act at the 
ABA'S annual meeting in Toronto in August of this year. Not 
to be outdone, I lave planned a program on this subject for 
the annual meeting of the U.S. Chapter of the International 
Academy of Matrimonial Lawyers ^'?re in Washington this April. 

Furthermore, I aun seek'.ng approval from all the or- 
ganizations that I am here representing to conduct seminars 
nationwide to educate family lawyers and the general public 
on what the Convention can do and how to proceed vnder it. 
This effort is bom of the realization that the Convention's 
success in this country will largely depend on the family law 
bar becoming acutely aware of the Convention's procedures. 

Ms. Hoff's expertise on the Convention has no peer, as 
evidenced by the erudite analysis she . repared for the State 
Department and by her presentation today. I would not deign 

3 



ERIC 



SO 



77 



to conant b«yond what sh« has already mmt forth. 

FroB a practicing lavy«r ■ • vantaga point , howevar , I 
would Ilka to say a f««f %ords on two provisions in the Act 
about which soaa qua&tlons hava baan raised* 

Section 102(a) of the Act provides for concurrent 
original jurisdi'^.tion in state and federal courts in the U.S. 
under the Convention. Such concurrent jurisdiction is not an 
anoaaly. Where Congress has concluded there is a justifiable 
need for it, Congress has included concurrent jui^lsdiction in 
legislation. 

The fear o.. federal judges that the> may becoi&«» enbroil- 
ed in full-blo%m contested custody cases is misplaced. The 
Convention and the Act are explicit to the contrary. Ms. 
Boff has detailed analogous cases in family lav in which the 
federal court has found it has jurisdiction. Perhaps the 
overriding reason for the grant of federal jurisdiction is 
one of achieving faix-ness. It would enhance acceptance and 
compliance by a citizen of another country who likely will 
pmrcmiv^4 the federal court as a neutral forum not prejudiced 
by parochial ties. If I may be permitted to draw a football 
analogy in the city of the Superbowl champions, the avail- 
ability of federal jurisdiction under the Convention would 
provide a level playing field alternative to the home field 
advantage. In fact, my personal preference is that only the 
federal courts should have jurisdiction, but I do not want to 
muddy up the case for passage of the enabling Act at this 



4 



86-568 - 88 - A 



ERIC 




78 



juncture. 

Some concern has been raised over Section 102(d), which 
imposes a higher burden of proof on the person opposing the 
return of the child to his home country, viz . . "clear and 
convincing evidence", as against the burden on the person 
seeking return of the child, Yi^. , "preponderance of the 
evidence". This is not an unusual approach in family law. 

In addition to the situation Ms. Hoff alluded to, there 
are others which are tantamount to placing a higher burden of 
proof r 1 one party. An example would be the requirement that 
the moving party seeliing a change of custody must prove that 
there has been a substantial change of circumstances. 
Although this is more accurately a question of a higher 
quantum of proof, nonetheless, it is closely er.nlogous to a 
higher burden of proof. 

I am pleased to have had this opportunity to speak 
before you and would be glad to answer any questions you 
might have of me. I would appreciate the chairman allowing 
me to place my written statement in the record of these 
hearings . 

Thank you, Chairman Frank a^a your colleagues on the 
SubcommiHee. 
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Mr. Frank. I want to thank you. Your testimony, particularly 
with reference to the Fed' "al-State issue, w..^ very helpful. I must 
say it reflects generally what I think. I agree that the b'as question 
is a fortiari where we are talking about a fo/eign national. And I 
think we are talking in some cafes about comity here. It is essen- 
tial, since we are not t ing to 1^. able to send tiie Army in to get 
Idds where they are being held in a forei- 1 situation, that there be 
raspect for internationpl comity, and I thiiik that differentiates this 
from the purely domestic kidnapping situation and in my judgment 
is a good argument for retaining some of the concurrent jurisdic- 
tion. 

I have no further questions with regard to the testimony. I agree 
with you that the burden-C/f-proof question is a relevant one and 1 
appreciate what you had txy say about that. I w ^uld assume also 
with regarH to the Federal court th^t if it became . case where one 
of the exceptions wa^ raised, and that would be the exceptional 
case where the Federal court would have to get into what pre nor- 
mally family law : »stions, that there are techr^iques, appointment 
of V. master and othti ways in that exceptional case that could be 
used. So I am inclined to favor that. 

Mr. Shaw? 

Mr Shaw. Mr. Chairman, to continue that, with regard to the 
concun-ent jurisdiction, can ; ou oee a way which a case might be 
removed from State court to Federal court to answer a Federal 
question and then go back to the State court? 

Mr. Schwartz. That is e conceivable approach. FrankJy, my 
r pinion, which is not the same as the ABA^s, is that jurisdic- 
tion ought to be solely Federal rather than cone • with the 
State. 

Mr. Shaw. Well, I can tell you right now, if it is -ul , Federal, 
in my jurisdiction the youngster tha' we are trying to retrieve will 
be on Socia^ Ibecurity by the time the order is entcjred. 

Mr. Schwartz. In th^s area the Federal courts are a lot swifter 
than the State courts. 

Mr. Shaw. Well, that is the problem. And you can sp »ak to this 
area, but I can speak to the Soutrern District of Floriaa and we 
are absolutely overwhelmed. And whether these cases would get 
any priority jurisdiction is really a question, but to put more exclu- 
sive jurisdiction into the Fxleral courts in £iouth Flc-Ida wo^ ld be 
a terrible mistake. And that is a problen^ in '"ifferent areas around 
the country. 

Ms. HoFF. Regarding the situation that you describe, counsel rep- 
resenting the party rbroad would assess the volume and the case- 
load in the respective State and Federal courts in the jurisd.ction 
where the child is found, and then, based upon how quickly a hear- 
ing could he had and a decision rendered, would ope for the State 
court in the case you describe, or in another jurisdiction, where the 
Federal docket is small 

Mr. Shaw. Well, thrt is che person who is filing the case, he 
would have an ability u ^o in and choose which court system he 
would wont. 

Ms. HoFF. Under the legislation aj presently drafted, yes. if 
a case were filed in a State court and an issue regarding r. Federal 
question, interpretation of the treaty came up, believe under ex- 
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isting rules, and perhaps Philip can correct me if I am mistaken, 
the case could be removed to the Federal court. 

Mr. Shaw. And then the case go back to the State ^ ^urt? 

Ms. HoFT. I do not believe so. 

Mr. Shaw Is that procedure availhule? 

Mr. Schwartz. I believe so. The other side of the coin ?5 that it 
v/ould be anomalous to impose exclusive jurisdiction on the State 
courts to interpret a treaty. I think that at best it ought to be a 
concurrent, but, in ray opinion, it would be better if it was exclu- 
sively Federal. 

Mr. Shaw. Thank you, Mr. Chairman. 

Mr. Frank. Thank you. I was going to say that will be one of the 
issues that we will contini"^ to deal with. 
I thank you both for being available to us, and we appreciate it. 
Ms. HoFF, You an> welcome. 

Mr. Ffank. Finally; we have a panel of people who represent 
those «^ho have been working on behalf of the children and who 
are representative of the anguish and concern that families them- 
selves have, anC we appi eciate their coming forward. HoUv Plan- 
ells is President of American Childreii Held Hostage, and David 
Lloyd is the General Counsel for the National Center for Missing 
and Exploited Children. 

Would you please come forward? Mr. Lloyd, we will begin with 
you. 

TESTIMONY OF HOLLY PLANELLS, PRESIDENT, AMERICAN CIJ'L^ 
DREN HELD HOSTAGE; AND DAVID W. LLOYD, GENERAL COUN- 
SEL, NATiONAL CENTER FOR MISSING AND EXPLOITED CHIL- 
DREN 

Mr. Lloyd. Coed morning, Mr. Chairman. I will attempt to 
comply with your Instructions earlier and proceed directly to re- 
spond to the questions that you have raised. 

Mr. Frank. Thank you. 

Mr. Lloyd. The National Center for Missing and Exploited Chil- 
dren believes that the granting of concurrent original jurisdiction 
to courts of the States, the District of C<>lunabia, the territories and 
possessions of the United States, and b United States District 
Courts, in section 102(a) is the correct api^ronch. We already have a 
situation wnere State courts could modify foreign decrees under 
Article 23 of the Uniform Child Custody Jurisdiction Act Unfortu- 
nately, we have had a lack of uniformity in application of that, and 
it is our belief that if the Congress restricts jurisdiction of these 
cases to State courts there is a grave danger that the procedures of 
the Convention will not b'' uniformly applied, and that would be no 
better than where we are ^ith the UCCJA. 

TTiert is nothing, obviously, to prevent Congress from granting 
concurrtiit jurisdiction under Article III, section 2, of tLe Constitu- 
tion fo^ cases that would arise under the International Child Ab- 
duction Act, and concurrent jurisd' :^ion is not without precedent. 
The Center does not > al'eve that the Act imposes responsibilities 
upon the Federal courts beyond their traditional lack of expertise 
in domestic relation iS mitters, in part, because the exceptions to 
return of the ch'M und^r the Convention are so limited. The grant 
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of concUiTent jurisdiction is within the spirit of the Convention's 
efforts to resolve the problem of international child abduction c *^d 
to deter future abductions. 

The Center do(^ not bexieve that the Federal courts will be 
swamped with vast numbers of new cases. The Center's experience 
is that there are only a handful of these cases each year that arise, 
probably in the range of 30 to 50 cases per year. The Center be- 
heves that because the InternationpJ Child Abduction Act makes it 
clear that remedies under the Convention are in additioi* to other 
legal remedies there would be litigants who would choose to liti- 
gate their case under Article 23 of the UCCJA, based on a desire to 
actually modify the foreign court order or to have it enforced di- 
rectly, as well as those who 'vould be choosmg the State court 
dased on the caseload of the particular Federal court. 

Turning to the burden of proof issue, the Center believes that the 
provisions of section 102(d) that shift the burden of proof to the re- 
spondent opposing retum and -aise that burden cf proof to one of 
clear and convincing evidence are not altogether unpiecedented. It 
IS obviously analogous to affirmative defenses and to the operation 
of presumption^, both of which are already covered in the Federal 
Rules 0^ Civil Procedure and Federal Rules of Evidence and the 
many States which have enacted similar pro^ 'sions to the Federal 
rules. 

T^e Supreme Court, itself, has recognize*! that shifting the 
burden of proof is not novel, and in my written testimony I summa- 
nze the statement from the Supreme Court in the case of Keyes v. 
School District No, 1 of Denver, Colorado, As the purposeb of the 
Convention and the findings of Congress regarding the Act m^e 
Clear, tne allocation of the burden of proof should rightfully be 
greater on the party that is opposing return. 

The Center believes that the intent of Articles 2, 11 and 13 of the 
Convention and paragraphs 4 and 5 of the congressional findings 
for the International Child Abduction Act would bebt be effected by 
shifting the burden of proof in the sense of shifting the burden of 
persuasion, as specified in 102(d). But should the subcommittee feel 
that the raising of the burden of proof to the respondent as well as 
shifting the burden of proof is unsatisfactory, the Center belic/es 
inat the purposes could akvo be effected by merely shifting the 
burdon of proof and maintaining the standard as a burden of proof 
by a preponderance of the evidence on the respondent opposing 
rei<um. 

The Center believes chat section 104 in the International Child 
Abduction Act with respect to the admissibility of foreign docu- 
ments does not radically change existing procedures in either Fed- 
eral or State courts. Since the Convention itself provides that a 
party in appl3dng for the assistance of a Central Authority may 
also supply an authenticated cop> of any relevant decision, other 
agr ^ment, certificate or affidavit from the Central Authority or 
other compete ;nt authority in the other nation that would concern 
the relevant law, and since the judicial authorities may take judi- 
cial notice of the relevant law, it would seem that in the interest of 
judicial economy alone the court would have authority to order 
that the copy would be p^-operly authenticated. 
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In addition, the United States has been bound by the 1961 Hague 
Convention Abolishing the Requirement cf Legalization for Foreign 
Public Documents sii^ce 1981; which operates '^ery similar to Arti- 
cle 8 of the Convention, and it should be very clear that neither the 
Convention nor this Act would piohibit the respondent opp)sing 
return from challenging the authenticity at any later point in pro* 
ceedings. Therefore, we believe that section 104 is correctly writ- 
ten. 

Finally, the Center believes that Article 107(a) oi che Act appro- 
priately seeks to implement the obligation of the Central Authority 
to discover the whereabouts of the child by having access to records 
that would be otherwise confidential under the Privacy Act. The 
Center believes that, based on our experience with domestic paren- 
tal kidnapping, to apply the unusual notice requirement to the Pri- 
vacy Act to the parent v^ho is hiding the whereabouts of the child 
would simpl> lead to the disappearance of that parent and child 
into another juiisdiction within the United States or, perhaps, to 
another country. 

We do believe that section 107(a) is alrighr in that, first, the Cen- 
tral iiuthority here can prescribe regi'Iations to govern the way it 
would obtain information; and, secondly, the requirement of section 
107(d) that it use the Federal Parent Locator Ser^dce before seeking 
to otherwise override orivate laws would provide adequate safe- 
guards for the protection of the individual's privacy. I might point 
out that to date the Department of Health and Human Services 
has not enacted regulations to implement the use of the Federal 
Parent Locator Service with respect to cases brought unde r the Pa- 
rental Kidnapping Prevention Act. However, we are aware that 
they have had numerous very productive conve*"sationr> with the 
Department cf State with respect to the provision that is in this 
\ct, and we feel very confident that HHS would enact regulations 
in conjunction with the Department of State that would safeguard 
the Privacy Act. 

Th? National Center believes that implementation of the Con- 
vention by passage of this Act is vital to the effort to protect chil- 
dren throughout the world from this potentially tragic outcome. 
Because, whether they are citizens or foreign iiatiorals wrongfully 
brought to and retained here ir whether they are American citi- 
zens wrongfully taken to and letained in another nation, they are 
all our children. 

Thank you. 

Mr. Frank. Thank you for being very naich to the pom; 
[The statement of Mr. Lloyd follows:] 
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The National Center for Missing arxl Exploited Children belit'\es 
that the International Child Abduction Act, h.R 2673, will appropri- 
ately implement the Hague Convention on the Civil Asoects on Interna- 
tional Child Abduction without the need .or amendment. 

In particular, th* S'ationai Center bplie\es that the grant o{ 
-concurrent jun^iction in Section 102(a) to federal and stale courts 
to cases arising under the Act is necessary in order to full., 
implement the Cor, vent i. n. Since Article 23 of the Lniform ^hild 
rustndy Jurisdiction Act nas pro\ed ineffectnc in pro\iding ^or 
enforcement of the custody- ord-^rs of foreign courts, and since there 
13 a need for uniformity in interpretation of the Con\ention, fod»*ral 
court jurisdu'tion is imperative, nir limited na'ure of the 
proceedings under the Con\ention sh ^Ir not pmbioil the f^-der**! « 
courts in ctMplex danestic relations issues. 

The Center believes that Section 102(d), the 
arjd raising the star/dard of proof to the rpspondent roposmg return, 
IS appropriate to effect the purposes of the rnn\prition, sim^e sorh 
procei?diru:s do not serve as fin*.' <-u t.x1.\ dt^ rci-s Altprnati\pl\ , 
the Center sL'gges-ta shifting ^ho '-)rH.T of prw)f t,ithout raising the 
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challenge t le accurscj of the loc'jmpnts. 

Finally, the Cer - hei n\ps that S»>f . irm 107 pro\ Hps sufficient 
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Mr. Chairman, the National Center for Missing and Exploited Chil- 
dren appreciates the opportunity to discuss with the Subcoomittee on 
Administrative Law ani GovAminental Relations the enactjnent of the 
International Child Abduction Act, H.R. 2673. 

The National C«iter lOr Missing and Exploited Children i/as estab- 
lished in April of 1984 to l^.i^-itate programs to protect children, 
provide as ^stance to those seeking to locate and reunite missing 
children with their families, and provide assistance to those co^ibat- 
ting the incidence of sexual exploitation of children. TTie Aduiinis- 
trator of the Office of Juvenile Justice and Delinquency Prevention, 
pursuant to ^Section 404(b) of the Missing Children's Assistance Act, 
has entered into a cooperative agreement with us to provide a naticm- 
al toll-free telephone hotline to whi.jh people can report the loca- 
tion of missing children and request information as to how reunifica- 
tion can be effected, and to provice a national resoiirce center and 
clearinghouse to provide technical assistance to local and state 
governments, law enforcement agoncies, public and private nonprofit 
age.icies, and individuals with respect to missing and cexually ex- 
ploited children. 

In the course of providing this assistance, the C«iter has re- 
ceived several hundred calls and letters from missing children's 
organizetions, police officers, attorneys, and pa^^ents requesting 
assistance in recovering children who have been victims of interna- 
tional parental kidnapping • In the last three months alone, the 
Center was asked for assistance in fifteen cases, including chose 
affecting constituents of Congressman Berman and Ccmgresinnan Shaw. 
The vBBt majority of international parental kidnapping cases known to 
the Center involve children taken from the United States by a parent 
who retains citizenship in another nation., but we have also received 
requests for assistance from foreign nationals whose child has been 
kidnapped by the other parent and brought and retained in the United 
States, in such states as Massachusetts, California, and Florida. 
Some of these cases request assistance in trying to locate the child 
within the United States, while ethers involve questions as to wheth- 
er a Stat* court will enforce return of the child pursuant to the 
order of a court in the other mtion. 

the Center is deeply appreciative of the assistance provided by 
the Office of Citizen Consular Affairs to those attempting to return 
internationally abducted children. We believe that the International 
Child Abduction Act can be of great bene/it m encouraging other 
nations to ratify and accede to the Hp^ue Convention on the Civil 
Aspects of International Child Abduction. We have also been told 
foreign governments will be more willing to order the return of U.S. 
children under the principle of comity, even if *iiose nations do not 
themselves sign the Convention, if th3 United States begins implerorn- 
tation of the Convention. 

We uivlerstand that the Subcommittee has some concerns with re- 
spect to particular provisions of the legislation, and I would like 
to address these. 
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OONCURRENT ORIGIMAL JUPTSDICTION 

First, the Center believes that the granting of concurrent origi- 
nal jurisdiction to the courts of the states, the District of Colun- 
bia, the territories and possessions of the United States, and the 
United States district courts m Section 102(a) is the correct ap- 
proach. 

State courts already have jurisdiction to enforce foreign custody 
and visitation orde*^ under Article 23 of the Uiiform Child Custodv 
Jurisdiction Act (UCCJA). While Article 23 gives authority to 
enforce the order of a foreign c--»urt relating to child custody and 
right of access, it requ'res the t,tbite court to inquire into the 
procedural rules of the foreign court to ascertain ^.nether notice end 
an opportunity to be henrd were provided since they are prerequisites 
to enforcefoent. Moreover, the UDCJA would allow the state court to 
modify the foreign order if jurisdictional prerequisites were met, 
instead of merely ordering the child's return for litigation in the 
iiation of the child's habitual residence. Most troubleso« of all, 
Arizona and a egon made Article 23 discretionary in tneir enactment 
of the UrJA while Missouri, New Mexico, Ohio and South Dakota have 
omitted this p»r)vision entirelj from their enactments of the UOCJA. 
Thus, some foreign litigants mv not have a remedy under the UOCJA. 
This is the mess that has led to the ratification of the Convention 
by the Senate > 

If Congress restricts jurisdiction of cases arising under the 
Convention to state courts, there is a grave danger tha* the proce- 
dures of tile Convention will not be uniformly applied. 1T»is is no 
better than relying on the UOCJA. 

Article III. Section 2 of the Constitution nmkes it <.lear that 
federal judicial power extend5^ to cases arising under f'ideral law imd 
treaties. Federal court jurisdiction might extend i.-) rjases brought 
under the Act as cases presenting federal questions ;23 U.S. Code 
Sec. 1331(a)) While it is true that "rarely is the rtlationship 
between a privpte claim and a general treaty sufficiently direct so 
that it may be said to ^arise under' the treaty," Dreyfus v. Von 
Finds, 534 F.2d 24 (2d cir. 1976, citing 13 Wright, Miller & C^r, 
Federal Practice and Pmnednrp Sec. 3563 at 424 (1975)), the Conven« 
tion clearly confers a right upon a private clainant to seek redress 
in the courts of the United States with the assistance of the federal 
government's Central Authority. 

The Center does not believe that a case brought under the Act 
would have jurisdiction under the Alien Tort Claim Act (28 U.S. Code 
Sec. 1350) (although at least one case. Ab dul -Rahm^ Omar Adra v. 
Clift. 195 F.Supp. 857 [D. Md. 1961] holds to the contrary). 

If neither of these two statutes is deemed to confer existing 
jurisdiction for federal coasts for cases arising under the Act, 
there is nothing to prohibit Corigresa from granting concurrent juris- 
diction uiider Article ITi, Section 2, for cases arising under the Act 
without requiring a jurisdictional ajnoiir.t. 
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Moreover, concurrent jurisdiction is not without precedent. The 
federal Eaployers' Liability Act (45 U.S. Code Sec. 56) specificcdly 
grants jurisdiction to both state courts and the courts of the United 
States, and federal court jurisdiction arising under federal statutes 
is concurrent with state court jurisdiction unless the federal juris- 
diction ir expressly restricted. 

Since neither the Convention nor the Act empcfvers a court to 
determine the merits of the inderlying custody order or claim, but 
merely to order or deny a petv^ion for return of the child, and since 
the gi^ounds for denial of the the petition are so limited, the Center 
does not believe that the Act imposes responsibilities upon che feder- 

courts beyond their traditional lack of expertise in domestic 
relations matters. 

In addition, since the Act is in the natuie of a procedural reme- 
dy to restore the parties to the status quo, the grant of concurrent 
jurisdiction is within the spirit of the Convention's efforts to 
resolve the Droblem of intematic^ial abduction and deter future abduc- 
tions. 

As to concerns about tl € practical impact of granting federal 
court jurisdiction over cases arising under the Convention, the Cen- 
ter does not believe that the federal courts wilJ be swao^ped with 
vast nunbers of new cases, as had been expressed when the issue of 
granting federal court jurisdictit»i r domestic chVi cust^ady cases 
was being discussed during the passage of the P&rental Kidnapping 
Prevention Act. Article 29 of the Convention and Section 102(f) of 
the Act make it abundantly cleeo* that the remedies under the Conven- 
tion are in addition to other legal remedies, 's was noted in the 
"Legal Analysis of the Hague Convention on the Civil Aspects of Inter- 
national Child Abduction" published in the Federal Register (Vol. 
51. , No. 58, p. 10503) yn March 26, 1986, m some cases a foreign 
national might choose to Ktigate the issue of having a child re- 
lumed to his/her country frojn the U.S. by invoking Article 23 of the 
Uniform Child Custody Jurisdiction Act in i ^e appropriate state court 
rather than in relying on return under the Convention. 



Second, the provisions of Section 102(d) that shift the burden of 
proof to the respondent opposing return, and raiso that burden of 
proof to one of clear and convincing evidence t^:e not altogether 
unprecedented. This pro 'icion is analogous to an affirmative de- 
fense, or to the operation of a prestnption tha^. shifts the burden of 
produ;tion of evidence to the opposing party. Tliere is ample prece- 
dent for such a shifting of the burden of production of evidence 
under the rules of both federal and state civil procedure and evi- 
dence; Rule 8(c) of the Federal Rules of Civil Procedure lists a 
nunber of conroon affirmative deferses and Rule 301 of the Federal 
Rules of Evidence describes ti i ope* >tion of presunptions in shifting 
the burden of production of evidence. The Supreme Court has recog- 
nized that shifting the burden of proof is neither new ror 
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novel; in Keyea v. School District No. 1, Denver. Colo. . 413 U.S. 
189, at 209 (1973), the Court stated 

There •yre no hard-and-fa3t standards governing the allocation of 
the burden of proof in every situation. The issue, rather "is 
merely a question of policy and faimesu based on e xperience in 
the different situations." 

(Citing 9 J. Wigmoie Evidence Sec 2486 at 276 (3d ed. 1940)). As 
the purposes of the Convention ml the Findings of Congress regarding 
the Act make clear, the adlocation of the burden of proof ahouM 
rightfully be greater on the peirty opposing return. 

Although Rule 301 does not permit the shifting of the burden of 
proof in the sense of persuasion, H is jn^xjrtant to note that in 
enacting Rule 301, Congress specifically retained the right to pro- 
vide for alternative operatioTi of presunptions in specified civil 
actions and proceedings. TTius, Congress can clearly authorize the 
shifting of the burden of persuasicm to the respondent vAio claims 
that one of the Exceptions t«t foith in the Convent iai applies. The 
Cc^ -T believes that intent of Articles 2, 11, and 13 of the 
Convention, and paragraphs {%) and (5) of the Congressional findings 
in Section 2 of the Act would best be effected by shifting the burd&a 
of proof in the sense of persuasion as specified in Section 102(d). 

Nor is the raising of the burden of proof altogether unique. For 
example, in petitions brought in a Juvenile court alleging that a 
child is neglected by reason of abandonment, the govemnent must 
generally prove the petiticm by a preponderance of the evidence; if 
the government elects to terminate peu^ental rights in the same pro- 
ceeding, it must prove its motion by clear and convincing evidence. 

The Act is unique, however, in its combination of shifting and 
raising the burden of proof. Such a step is in keeping with the 
intent of Articles 2, 11, wi 13 of the Convention, and witii pai 
graphs (4) and (5) of the Congressional findings in Section 2 of the 
Act. Should the Subcommittee believe that this raising of the burden 
of proof is unsatisfactory, the Ccr.ter believes that the purposes of 
the Act can be effected by merely substituting the phrarp "a prepon- 
derance of the" for the phrase "clecu' and cc«vincing," thus merely 
shifting the burden of production and persuasion to the respondent. 

If the Subcoonitteo is concerned that Congress lacks power to 
enact this avibBection to regulate the procedure of state courts hear- 
ing petitions for return under the Convetition, it may choose to grant 
jurisdiction jnrter Section 102(a) solely to the federal courts and 
enact this subsection only for federal courts. 

ADMISSIBILITY OF DOCUMENTS 

Section 104 merely restates Article 30 of the Convention. Fhe 
Center believes that Section 104 does not radically change existing 
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procedures in federal and state courts. 

Under Article 8 of the Convention, a person applying for the 
assistance of a Central Authority may also supply an authenticated 
copy of any relevant decision or agreemont or a certificate or affida- 
vit from a Central Authority or other competent authority concerning 
the relevaiit law; under Articles 14 and 15 the authorities my take 
judicial notice of relevant law and may request the applicant to 
obtain a determination from the authorities in the nation of habitual 
residence that the renoval or retention of the child was wrongful 
within the meaning of the Convention. It thus appears likely Uu\t 
the court wld be presenu; with appropriate docunents. 

Article 8 appears to be simi-ar to Rule 44(n)(2) of the Federal 
Rules of Civil Procedure and Rule 902(3) of the Federal Rules of 
Evidence. In addition, the Itoited States has been bound by the Hague 
Convention Abolishing the Requirement of Legalization for Foreign 
Public Docunents since 1981, which is also similar to the operation 
of Article 8 of the Convention. 

Neither of the two Conventions nor the Act prohibits the 
lespondent from challenging the accur-^cy of the docvBients once they 
are admitted into evidence. Therefore, the Center believes that 
Section 104 is correctly written. 

CQTYRAL AirraORITV ACCESS TO PRIVACY ACF INFOWATIGN 

Article 7 of the Convention requires the Central Authority to 
take all appropriate measures" to discover the whereabouts of a -^hild 
sought under the convention. Section 107(a) of the Act approprietely 
seeks to inclement that obligation by granting the Central Author ty 
information aa to the wheretibouts of the child th_ough access to 
records otherwise confidential under the Privacy Act. 

The Privacy Act itself contAins a number of significant excep- 
tions. The Center believes that the right of tV Central Authority 
to obtain information relevant to the purposes of the Convention is 
similar to the seventh exception to the conditions of disclosure of 
information safeguarded by the Privacy Act: 

(7) to another agency or to an inatruiK»ntality of any governmen- 
tal jurisdiction within or under the .ontrol of the United States 
for a civil or crijninal law enforceiieiit activity if the activity 
is authorized by law. and if the head of the agency or instrunen- 
oality has made a written request to the agency which maintains 
the record specifying the particular portion desired and the law 
enforcement activity for which the record is sought; 

(5 U.S. (ode Sec. 552a.) 

Thj Center further believes, based on our experience with domes- 
tic pirental kidnapping, that to apply the notice requirements of the 
Privf^y Act to the individual whose records are disclosed will 
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simply lead to the disappearance of that individual, and thus- defeat 
the purposes of the Convention. 

Finally, the Center believes that the provi;^ion of Section 107(a) 
that the Central Authority prescribe regulations for the receipt and 
transmission of information, and the requirement of Section 107(d) 
that it use the Federal Parent Locator Service to obtain such informa- 
tion in preference to using subsection (c) of Sec on 107, coni'ain 
adequate safeguards for protection of individuals' privacy. Frankly, 
the Center does not anticipate that there will be many individuals 
whose records, to the extent that they ar^ maintained at all b/ a 
federal agency, cannot be found through the Federal Parent Locate 
Service. 



The National Center for lissing ana Exploited 'Ilhildren is 
grate fu.1 for this opportunity to address these issues aid would be 
happ) to provide whatever further cissistance it can to the Subccomit- 
tee in its deliberations on the International Child Abduction Act. 
We know that childrtjn who have been peiren tally abducted boar hiddwi 
emotional scars that may never heal. The National Center believes 
that implementation of the Convention by passage of the International 
Child Abduction Act is vital to the effort to protect children 
throughout the world from this potentially tragic outcoiue- Whether 
they are childi*en of foreign nationals wrongfully brought to and 
retained in the United ^tatps, or children of U.S. citizens wrongful- 
ly taken to and retained in another nation, they are our children. 



CONCLUSION 




Mr. Frank. Ms. Planells? 

Mr. Planells. I would just like to tak^ a second to thank you. 
And I aho wanted to acknowledge a father who is also going 
through the same hell as myself, Dr. Simon Cunningham, who has 
two sons in Spain. He has submitted testimony. 

Mr. Frank. Let me say, we appreciate particularly your being 
here. It is not easy to share personal unhappiness, and your will- 
ingness to do so in the interest of a lot of other people so that they 
won't have to go through it is something that we particularly ap- 
preciate. Thank you. 

Mr. Flaneur. Absolutely. 

Two days ago marked the 18-month anniversary of the abduction 
of my son Huey, who was taken to Amman, Jordan, by my ex-hus- 
band, Ba^dan? Yousef Aqqad, age 26. Bassam is a Jordanian nation- 
al who vas born in Nabius in 1967 but whose family fled to Jordan 
after the Six Day War with Israel. The kidnapping was in direct 
violation of an Ainerican court order that granted me sole custody 
of my then 2-%-year-old son and forbade his removal from the 
United States. Bassam had to have permission from the Knox 
County Chancellory court in Knoxville, Tennessee, before he could 
remove the child. We lived in Knoxville together until June of 1984 
when I filed for divorce. My ex-husband is wanted for kidnapping 
of a minor child, and my son remains in Jordan to this day. 

Bassam and I married on December 23, 1982, at my parent's 
home in Brentwood, New York. We met while attending school at 
the University of Tennessee in Knoxville. I was studjring journal- 
ism and he was working c. his bachelor's degree in business ad- 
ministration. It was not a "green card" marriage because Bassam 
chose not to become a U.S. citizen. If he wanted an American resi- 
dency permit, his sister, a naturalized American citizen, would 
have gladly sponsored him. 

Over the next few months, I saw some frightening changes in my 
husband's behavior. He insisted I no longer wear revealing clothes 
such as bathing suits and shorts. I wasn't allowed to associate with 
my male friends at college or speak about Jesus Christ as my Lord 
and Savior. Then I realized I was pregnant. 

Bassa.n told me I had to have the baby in Jordan or he would 
divorce me. Needless to say, I wanted my first child to be bom in 
the United States where we lived, not th? Hashemite Kingdom of 
Jordan. I was overcome with grief because I feared being left alone 
to care for my child by myself and I did not want this marriage to 
fail. So, out of fear and the fact that I was awfully sick during the 
pregnancy, I agreed to have my son in Jordan. We flew to Amman 
m June 1983. I ^pent four months there living with his family. He 
decided to go to America in September 1983 to claim a scholarship 
and continue his education, leaving me to have my first child in a 
foreign country without my husband. I was terrified beyond words. 

Despite these obstacles, I gathered up my strength and said my 
prayers more than ever. On October 5, 1983, Huey, or Yousef, as 
his Arab fami\, calls him, came into this world weighing 6 pounds, 
6 ounces. Thank God, it was a norma! delivery and I prepared 
myself and my new son for the trip back home America. 

I spent my 21st birthday sitting in the American Embassy in 
Amman waiting to report Huey's birth. I wanted him to have 
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Ameiican citizenship even though his father would not allow me to 
have the baby where I wanted. At first, I thought my having Huey 
in Jordan would seriously jeopardize any plans of bringing him 
home — that is, after the abduction — but over the last 1-% years I 
realize, through talking with other parents, where the child was 
L:^m has nothing to do with how the U.S. Government will act to 
insure their return. Most of the abducted children in my organiza- 
tion were bom right here in the United States of America and they 
still remain abroad. 

Huey and I left Jordan on November 2, 1983. Two days later, the 
British Embassy up the street from where my ex-husband's family 
lives was the target of a terrorist attack. 

Several weeks later, on American soil, I came down with both 
types of hepatitis. I spent Thank^ving recovering from the poten- 
tially dangerous liver disease, which my doctors told me 1 had con- 
tracted from an unsterilized needle in the Jordanian hospital. Over 
the next six months, Bassam and I fought bitterly. He resented my 
culture and religion, and I resented nim for abandoning me in 
Jordan. He started to restrict my every move. He even forbid me to 
see my best friend from college, a Jewish woman. 

During this time his brother lived with us as well as two other 
Palestimans who could not afford their own place. I could not take 
this oppressive environment another minute. This was no way to 
raise a oaby. So, on June 4, 1984, 1 marched myself and the baby to 
a lawyer's office to file for divorce. I moved out that day never to 
return. 

Our divorce was finalized on April 5, 1985. Bassam had contested 
the divorce and wanted custody. Unfortunately, the judge I had did 
not like the fact that I had taken my son to New York where my 
parents live so they could take care of him while I finished my last 
year of school. Bassam was not ordered to pay any kind of tempo- 
rary support for me and he only paid $100 a month in child sup- 

Eort. Baraam was never denied access to his son. My parents said 
e could fly up and see Huey whenever he wanted. Bassam certain- 
ly had the money since he is the son of a self-made millionaire, but 
Bassam never saw his son for about eight months. 

The judge threatened to take my custody away if I did not bring 
my son back to Tennessee for reasonable visitations. So, my ailing 
grandmother offered to take care of Huey, a typical toddler, during 
the week and I would take care of my son on the weekends. 

During the trial I told the judge that Bassam had threatened to 
kidnap Huey to Jordan and I wanted Bassam to surrender both 
Huey s American and Jordanian passports as well as post a sub- 
stantial bond. I also wanted only supervised visitation. The judge 
agreed to the bond, but I found out the day after the kidnapping 
that my attorney never followed through with the court order and 
the bond was never posted. As far as supervised visitation, the 
judge permitted such an arrangement for the first few n.onths to 
see how trustwo'^thy Bassam was during that time. Of course, he 
didn't try anything. 

Eventually, I finished my journalism degree and got a job with 
United Press International in Atlanta, Georgia, in August 1985. 
Getting this position meant leaving the State and amending the 
visitation order so Bassam could see his child fairly regularly. He 
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also moved, but to Nashville, in order to finish his degree. He 
would not come to Atlanta and I would not travel to Nashville, so 
we agreed to meet in Knoxvilie where we both had family, and we 
met for at least one weekend a month. At this time, the judge had 
ordered unsupervised visitation against my protest. 

This arrangement worked out well for about a year, although 
every time I dropped off my son for a visit, I prayed to God that he 
would be there the next day. On August 1, 1986, I left Huey with 
his dad with every intention of picking him up the following after- 
noon. But when I arrived at my ex-sister-in-'aw's home in Knox- 
vilie, I was greeted by crying children who told me that Huey and 
Bassam never came home that night. I called Bassam's family in 
Amman and Bassam and Huey were there. My worst nightmare 
was now reality. 

I immediately called the State Department and an envoy from 
the American Embassy in Amman went to confirm Huey's wel- 
fare and whereabouts. Then they sent me a list of Jordanians to 
fight for Huey's custody in a Muslim Shariah court, which has 
never given custody of what it considers a Muslim child to an 
American mother— American Christian mother who resides outside 
of Jordcui. 

Through my job. Senator Albert Gore became interested in my 
case. He immediately contacted the Jordanian Embassv in Wash- 
ington, and over the next two months letters dashed back and forth 
from the United States and Jordan. I met with the Jordanian Am- 
bassador to the U.S., Mohamed Kamal, and we flew to Jordan in 
November 1986 along with my mother. We showed up announced 
at my ex-husband's home. We were invited in and I saw my trou- 
bled son for the first time in two months. He was dressed in rags 
and staring at me like he knew who I was but was not quite sure. 
He was traumatized beyond belief. It was as if he had been hit in 
the head with a baseball bat, and he had regressed emotionally. My 
mom and I spent about 10 days in Amman. The Ambassador prom- 
ised all kinds of things, but delivered nothing. So, my mom and I 
visited with my son behind locked doors and guarded by several 
family members. I tried to bargain with my ex-husband, but noth- 
ing worked. He knew I was at his mercy because there was nothing 
my Government or country would do to bring Huey safely home. 
He laughed at me and told me if I want to see Huey on a regular 
basis I would have to Iwe in Amman. We left— my mother and I 
left Jordan the day before Thanksgiving, a holiday I dreaded be- 
cause, frankly, I had nothing to be thankful for. 

When I returned home, I was frustrated, depressed and furious. 
How come no one could help poor Huey? He was a hostage in a 
foreign land despite his dual nationality. He did not know anything 
about Jordan, its language, its people and its powerful religious. He 
was as much of an American as me. 

I thought thai I could not be the cnly parent going through this 
hell. Over the Christmas holidays, I learned I was not alone. WGN, 
in Chicago, ran a special about an Illinois mother, Patricia Roush, 
who had her children abducted to Saudi Arabia and Senator Alan 
Dixon, of Illinois, was assisting her. . called his office and spoke at 
length with Sarah Pang. I told her I wanted to start a support and 
lobby group for parents like Pat and myself, during 1987 I spread 
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the word and parents joined forces with senator Dixon to grab the 
Government's attention and address this grave, but neglected, 
issue. 

In addition to Senator Dixon, I contacted tons of other officials to 
help in my case. I wrote and received a reply from Jordan's Queen 
Noor, who is also a former American. Her letter said that Huey 
could not leave Jordan without permission from his father, and his 
father was the abducting parent. I also contacted former President 
Carter, President Reagan, and dozens of other Senators and Jorda- 
nian and Muslim officials. I am afraiu all my contacts could not 
insure Huey's return. 

I went back to Jordan in July 1987 with my mom. This time 
Huey did know who I was, but we had to communicate only in 
Arabic. He did net remember anything about his life in America. 
Yet, he knew Bassam was keeping him from me. At one point, he 
clawed at the door when we had to leave one afternoon. He even 
whispered in my ear that he wanted to come to America with me. 
And I told him in English and in Arabic that I would rescue him 
someday, somehow, and someway. 

Although the Hague Convention on the Civil Aspects of Interna- 
tional Child Abduction will not directly affect my case, because 
Jordan does not even recognize parental kidnapping as a crime, 1 
urge you to approve the legislation that would implement this im- 
portant treaty. The Convention reflects a strong worldwide concern 
about the harmful effects parental kidnapping has on children and 
the need to deter such conduct. 

And I would like to take just a second to mention a case that I— 
one father who hes submitted written testimony, Alan Hershey, 
from New Jersey. Just a brief paragraph. It says: 

''Rapid action is needed. I am submitting a motion against the 
Czechoslovakian courts requesting approval for Lenka's travel to 
my home this summer. Signature of the Hague convention provides 
the basis for my argument that the Czechoslovak court should this 
time gram its approval. Delay of even weeks in congressional 
action on implementing legislation or the President's signature of 
the Convention can mean for me losing a chance at success for this 
summer and waiting another full year before I have any chance of 
bringing my daughter home and eixjoying a simple pleasure like 
going shopping or making breakfast for her." 

The Convention was negotiated in 1980 and ratified by the U.S. 
Senate in 1986. It has been long enough. At least eight countries 
have the Convention in force. The United States should not lag 
behind the rest of the world and should implement this treaty, 
which would provide hope and assistance for the left-behind par- 
ents. Please pass this legislation v/ithout any delay. Many parents 
could be reunited with their children once the treaty becomes law. 
Politicians and officials always talk abut strengthening the Ameri- 
can family. Well, now is the chance. Please don't let us down. 

Mr. Frank. Thank you. Just a couple of brief points here. First, 
statements that we have gotten from Dr. Cunningham and Mr. 
Hershey, if there is no objection, will be n^ade a part of this official 
record, and I appreciate your mentioning the nm. 

[The statements of Messrs. Hershey and Cunningham follow:] 



95 



q>e Houae Sub^Cowmlttee o f Administrativg Law and Government Relatione 
IteTings on the Hague C on\'^ntion on international Child Abductiont 
February 1988 

InformaUon on the Abduction of the u,s, citizen children Carloa and Georcye 

Cunningham * 

SUMMARY 

In late 1983, Spain decided to aid and abet the ;%bduction of two American 
children, Carlos and George Cunningham, %ho are not Spanish citizens, and who 
were the .u^^Ject of pending proceedings i i a New York Court. This decision 
was taken to prevent thea fron receiving psychiatric examinations in New Vork 
and was in direct violation of a court order that ^orbade their removal from 
the State ^ New York. 

«iis violation of international law and American sovereignty was followed 
by spaini (1) refusing to provide any protection ♦-o the children that it had 
helped kidnap, even though they were in grave moral dagger, (2) starting off 
an action for separaUon, initiated by the same person who had been divorced 
on her own petition, (3) claiming that the iiiproper conduct of Spanish 
officials on American soil was a matter for the Span.sh Foreign Ministry 
(rather than for the American Government), (4) conducting court proceedings 
where tJie defendant was denied access to his court files, where the documents 
contained serious mistranslations, and where secret acc«»s to a Supreme Court 
judge apparently took place, and, finally, (5) refusing to accept and enforce 
duly entered New York divorce and custody decrees. 

«ie matter has been referred to the European Camnission of Human Rights 
where iapartial and respected judges from different democratic European 
countries wUl be Judging Spain's assault on the human rights of Carlos and 
George CunrJ^ngham and their father, and on the legal system of the United 
States. 

However, the abduction of American citizens from Am^-ican soil with the 
help of agents of a foreign government should not just be a matter of concern 
to Burcp«an democracies, but primarily of concern to the United states 
itself. Having given Spain every chance to explain its behaviour and to 
restore legality, and having been met by the assertion that documents 
requested, such as the children's passport applications were "classified", the 
American Government has now tmK^n the decision to respond to Spain's aiding 
and abetting the abduction of its citizens. The matter has been referred to 
the appropriate international forum - the Vienna Follow-up Meeting to the 
Confere.,ce on security and Co-operation in Europe (the Helsinki Process) which 
resumed on January 25th 1988. Clearly, Spain behaved in a way that would not 
be accepted for a country that did not claim to be a friend of the United 
States. 

This case, involving a European country with some valid claims to being a 
democracy, but whose courts do not bear comparison with those of the United 
States, illustrates the absolute necessity to have the future of American 
children decided in American courts. This can best be done by the United 
States' ratifying the Hague Convention. 
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rnim Hou— Sttb-Cc—ltf of Ad»lniitr«tlv Law and Govrrnient Wlatlona 
Haaringa on tha Hagua Convntlon on Inf rnational Child Abduct lonT 
Fabruary 198 B 

Information on tha Abduction of the g.s. citizen children Carloi and George 

Cunningham . 

Pre— nted by their father, Dr Siaon Cunningham, 
Introduction 

I am sutaaitting this information to illustrate to your sub-Coomittee the 
ner««esity for the United States to ratify the Hague Convention. The case of 
the abduction of my children shows the extent to which foreign governments and 
'^ourts are prepared to go to defy American law and to deny American citizen 
chiMren their basic hwan rights - to grow up in their own country, protected 
by their own court* . Ratification of the Hague Convention would go a long way 
to ensuring that the future of abducted American children would be decided in 
the courts of the United States and not in those of another country. 

The particular case presented below does not concern & country that can 
make no valid claim to being a democracy, or to respecting international 
comity ai^ the rule of law, but rather it concems a country that has recently 
adopted many deaocratlc institutions - Spain. 

The ro-Lo of the Spanish Government in the abduction of the Amerl?**^ citizen 
children Carlos and George Cunningham, in direct violation of American law 

Hy children, Carlos and George, were bom in New York on l^^th September 
11977 and 30th December liSO, respectively. They are American citizens and 
lived all their lives in Mew York City. Carlos went to the local school and 
only spoke English. Their mother, my ex-wife, is Spanish but the children did 
not have Spanieh natj.onality, which by Spanish law only came through the 
fatner. 

In September 19B3, my then wife sued for a divorce in the Supreme Court 
of the State of New York. She had no grounds for complaint and, as those 
arcrasations she made were totally unspecified, I was aware that her petition 
would be rejected. However, knowing that her intention was to take the 
children to Spein, with or without my consent, or even that of the New York 
Supreme Court, I petitioned the court to enter an order enjoining her or her 
agents from removing t^ children from the jurisdiction. The court entered a 
t^r^rary order to this effect on 18th October 1983. 

To further ensure that the children were not abducted from the United 
States, I took their American passports into ny custody, and verified 
pereonally at the Spanish Consulate in New York that the children could not be 
given Spanish passports, or be included on their mother's Spanish passport. I 
was Assxired twice that they could not be. 

In November 1983, my son, Carlos, began to talk to me of witnessing the 
egregxoue an! highly innoral activity of his mother. It is my understanding 
now that it is virtually impossible for a child of six years to invent 
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anything about sexual conduct, but at the time I was extreme ii» surprised and 
went with him to the Principal of his school, p.s. 4, in staten Island, to see 
if this professional could tell whether he was telling the truth or not. 
Carlos repeated his account in front of the Principal, and also drew pictures 
to illustrate what he had seen his mother do. The Principal innediately told 
me to advise my lawyer, which I did, telephoning from his office. In turn, my 
lawyer advised the court of Carlos* statements, and on 2l8t November 1983 it 
entered an order that psyc! .atric tests should be performed on the children. 

I told Carlos that he had to tell the truth and that I would protect him 
at all times. Hot«ver, at this poir.w, the Spanish Government intervened. My 
then wife ccmes from a very wealthy and influential family in Spain - for 
instance, the brother of her aunt is General Valenzuela, who is or was the 
King of Spain's military adviser, -nirough family connections, the Spanish 
Foreign Ministry issued inatructions to the Spanish Consulate in New York to 
give Spanish documents to my then wife for the children to enable them to be 
removed from the United States. On Ist December 1983, a Spanish passport «#as 
given for my son Carlos, and George was included on his mother's passport. 

The Spanish Consul in New York, aware that there were pending divorce 
proceedings in New York, suggested that she draw up a declaration in the 
Consulate in which she justified her abducting the children. She did so on 
5th December 1983. On 7th December 1983, the day before the first of the 
series of psycliiatric testa waa scheduled to be perfurmcd, che ren»ved tne 
children to Spain, using the Spanish dociiments. 

After her refusal to obey a court order entered on 14th December 1983 
that she return to the New York Supreme Court f^r a hearing on 19th January 
1983, and after she did not reply to the counter-claim duly served on her 
lawyer, the Supreme Court of the state of New York, on 16th April 1984, 
entered a divorce against my then wife, granting custody of the children to 
me. A further hearing was held on supplementary matters, in order to give her 
another opportunity to return to the United States with the children, she did 
not return and a further jud^ent was entered on June 1st 1984 concerning 
these matters. 

Indefinite proceedings in the Spanish Courts 

The decision to violate American law and sovereignty and to aid the 
abduction of twx. American citizen children could only have been made at the 
very highest levels in Spain. An indication of this is that the Consul in New 
York received instructions froa the Foreign Ministry. This high level 
involvement helps explain the subsequent efforts by Spain to prevent at all 
costs the return of the children to the protection of the American courts. 

ffter the necessary paper-work had been prepared ty my Spanish lawyer, 
the Spanish Supreme Court was petitioned, in October 1984, to recognize and 
enforce these jud^nents. We were able to establish that reciprocity existed 
between the courts of the United states and the State of New York, and Spain, 
and that, therefore, by Spanish law, these judgments should be enforced. 

In July 1985, the American Embassy in Madr.d, concerned about the welfare 
of my children and anxious to know how Spanish pab sports had been given to 
them, sent a polite Note Verbale to the Spanish Govei-Tment, mentioning the 
concern of several Senators in the case. This was met with a "brusque- 
response from the Spanish Foreign Ministry. I enclose both documents. 
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Further, the Spanish Foreign Ministry, even though it had been offj.cially 
told by the State Department that an American divorce existed, asked the state 
Department in October 1985 to serve me - whom it described as married - with 
Spanish separation papers in an action initiated by my ex-wife, who, it must 
be en^hastred, had been divorced on her own petition. This request came from 
the same Department of the Ministry which had earlier replied to the Note 
verbale. Ttie Department of State coB9>lied with this request, and the papers 
were serv i on me through thr Department of justice. 

I went to SpaiJi in December 1985 to see my children and to explain to the 
Spanish Family court that was hearing the separation action that I was 
divorced and that custody had been entrusted to me by a New York court. Yet 
this Spanish action was not diamissr , but instead, predictably, and without 
any hearings whatsoever, found in favour of my ex-wif* ir a judgment dated May 
1987. It is a measure or the seriousness of the Sranish courts that the 
Spanish Family Court judgment referred to me as bei.i^ w^,jrced and to ray 
ex-wife as b^ing still married. 

Meanwhile, in February 1986, the Ministerio Fiscw (the approximate 
equivalent of the Atto'Ticy-Gcneral) had given his opinio., that Spain had no 
jurisdiction over the marriage, and that the judgments should be enforced. 

In March 1986, the Spanis*^ Sup-eme Court refused to recogjii^c t le 
American divorce in a ruling which constituted, as senator Alan Dixon 
expressed it in the attached letter of AprU 23rd 1987 to the Spanish Prime 
Minster, Sr. Don Felipe Gon«ale« Marquez, "an assault on the competency and 
integrity of the New York judges and the U.S. legal system", in spite of the 
seriousness of the matter, no reply was ever sent to this letter - the legal 
and moral points made were simply unanswerable. 

This decision of the Spanish Jupreme Court has been on appeal in the 
Spanish Constitutional Court since May 1986. By its own laws, lis court 
should have reached a decision in October 1986. It has not do.ie so, and has 
not provided me with any explanation as to why it has not. I do not believe 
that it is the intention of the Spanish courts to ever reach a decision. 

Action in the European Coimnission of Human Rights against Spain's assault on 
the American system of justice 

At the present time, I am completing the Application sent to me by the 
European Commission of Human Rights. This decision by the Secretariat of the 
Ccmmission to forward me an Application is itself very significant. The 
Commission has the power to over-ride national courts and I am petitioning it 
to order Spain to return the children, to declare null and void all her court 
decisions regarding me and my children, to pay for their full educational and 
psychiatric rehabilitation, and to pay compensation for the damage done to 
them and to me by its decision to help abduct them in December 1983. 

I list below some the features of the actions in the Spanish x>urt8 
that show that they cannot be compared with those of the United States > 

1) In spite of numerous requests, I still have not received copies of 
the evidence produced by my ex-wife. The Spanish Ministry of Justice refused 
to supply me with my court documents, but said that it virould simply them, if 
requested, to the European Commission of Human Rights. 
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2) The Spanish Supreme Court, according to my ex-wife's account, 
allowed her a private interview with the judge. 

3) Many of the documents produced in the Spanish courts contained 
serious mistranslations. 

4) No hearings wl^tsoever at whi'rh I was present and able to see and 
contest the evidence vera ever held. 

5) The Spanish courts are trying to deny we my right to defend myself, 
but instead are insisting that I use - and pay for - a Spanj.sh lawyer. 

6) The Spanish courts are apparently able to make decisions without 
citing precedents or authority. 

I cite these irregularities in their proceedj.ngs, because it is these 
same courts that have decided to defy the American system of justice, to try 
me for a separation *n Spain when I have already been divorced in New York, 
and to grant custody of two American children to the person who abducted them 
from the United states in violatio.i of a court order, and the day before 
psychiatric examinations. 



I cannot provide a full pic^-ure of what has happened to my children since 
their abduci-ion to Spain, because I ha-'e in effect been denied access to them. 
For the first two years, the phone was slanmed down whenever I called. Carlos 
apparently had a nervous break-down as a result of his abduction. Both 
children are very backward for their years, and extremely excitable and 
uncontrolled. Although the Spanish courts attempt to justify their being 
detained in Spain by the need for psychiatric treatment - which is what they 
would have received in the United States - there is no court order to this 
effect and no such help will be given, ka the State Department was able to 
ascertain, there are simply no social welfare agencies m Spain to look after 
disturbed children. 

Moreover, the children are being brought up not speaking English, 
despising the United states and being taught that their father is some kind of 
violent drunk. When I saw Carlos in December 1985, he told me that he was 
w^ntinually telling his mother and grand-parents that his father was not a 
drunk. He was a frightened and very disturbed little boy, taught to believe 
things about his father that he knows to be untrue, and to forget things about 
his mother which he knows to be true. 

The life that the children lead is one of virtial prisoners as their 
custodians fear thax' I will restore legality by enforcing the New York custody 
orders and returning my children to the care and protection of the courts of 
New York. They intend to make sure that they do not receive psychiatric 
treatment in a non-coercive environment. 



International and American law in this matter Is clear - the agants of a 
foreign government operating on American soil are not allowed to violate 
American law. Decisions concerning the American citizen children, Carlos and 
George Cunningham, were properly be*ng taken by an American court in late 
1983, and Spain decided to intervene in this judicial process. One specific 
treaty that Spain violated and which the United States is a party to (as 



The violation of my children's human rights 



Action by the United states Government 
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ditftinct from the European Convention on the Protection of Pundamentel 
Freedoms and Hunen Rights) is the Helsinki Final Act whereby States undertake 
to "refrain from any interventionf direct or indirect « individual or 
collective^ in the internal or external affairs falling within the domestic 
jurisdiction of another participating state". 

In February 196 7 , I brought to the attention of Congressman Steny Hoyerf 
in his capacity as Chairman of the Congressional Commission on Security and 
Co-operation in Europe , Spain's violation of the Helsinki Final Act. Every 
opportunity was then given to the Spanish to explain their behaviour and to 
resolve the matter caused by their aiding and abetting the eOiduction of my 
American citizen children. Insteadf in September 1967* during a meeting 
requested by the Congressman , and also by Senator Alfonse D*AmatOf and 
attended by an official' f-^ Senator Dixon's office, the Spanish Bsbassy 
refused to produce the passport applications for my children and other related 
documents, tfie Consul claimed that they were "classified". He also said that 
I should trust Spanish justice. I explained that a country which had acted in 
violation of international law in helping to kidnap two children had no right 
to exercise jurisdiction over them* but should return them forthwith. 

I have recently been infoxmed by the State Department that the decision 
has now been taken to rai8<9 the matter officially at the Vienna Follow-«ip 
Meeting on Security and Co-operation in Eirope. It is my understanding that 
this is the first time that an aii<»n#^ violation of the Helsinki Final Act by 
an allied country will be raised by the United States. Clearly* in the case 
of my children f if they had been abducted to a socialist country on papers 
inproperly issued to them (and they axe as much Spanish as they are Sovi^it or 
Bulgarian citizens) they would have been returned the next day. 

The infoxmation that I air resenting does* I believe* serve to illustrate 
the necessity to have the futu of American children decided in American 
courts f where due process is guaranteed * and where intrigue and favouritism 
are not pre&rent. This would occur if abducted American children were returned 
through the Hague Convention rather than through domestic proceedings in the 
courts of the country to which they have been abducted. 

Finally* ^nd I believe very ioq>ortantly for other abducted American 
children, the fact that the United States is prepared to raise the matter of 
Spain's violating American law and sovereignty in an international fonim 
serves notice on all countries of whatever ideological persuasion or political 
sytem that the welfare of all its citizens - including and especially abducted 
and defenceless minors - is a matter of grave concern to it, in this regard, 
ratification of the Hague Convention would be a very major step forward. 

The factual assertions in this docuir.«:nt can be substantiated. 



Signed t 




Simon Cunningham. 

151 Carlyle Green 

S.aten Island, New York 10312 
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Trainlatlon of tha Nota Verbale se it froa the American Embassy to the spanx^ 
Governwentf JUly 1985 

No 634* Note Verba le 

Itie embassy of the United States presents its complirents to the Ministry 
of Foreicn Affairs and has the honour of requesting the Minis'-^y's 
collaboration in obtaining a detailed report of the inv^^sti^ations undertaken 
by the competent authorities in relation to the minors « Carlos and George 
Cunninghamf American citixenSf bom in the United States to a British father 
and a Spanish mother. 

As has been established in our Babassy's records » r^^los and George 
Cunningham were^ it 'ippearSf ille^illy removed from the Unit*d States of 
America by their notherf Elena Caballero Bello, in April 1984. Carlos and 
George were documented as Spaniards by the Spanish Consulate in New York. 
Such docianentationf according to Mr Cunningham* was obtained in a fraudulent 
Mnner by the mother of the minors » since Mr Cunningham nad be#n given custody 
of the mlAors by a New York court. 

Given the seriousness of the accusations against Mrs Cunningham * which 
%«ere proven by the above mentioned New York courCf this party is profoundly 
concerned for the well-being and the moral situation in which the minors might 
be found. 

Mr Cunningham has maintained regular contact with the Spanish Consulate 
in New York since early 1984 in connection with t .is matter, for which the 
Ministry can ha^)d copies of his communications. Ti e Qnbassy of the United 
States would appreciate a oron^t reply about this mxtter, giver, the interest 
that in the caer that several American senators have. 

The Qnbassy of the United States takes the opportunity to ijctend again to 
the Ministry of Foreign Affairs assurances of its highest ';onsideration. 



December 1983, and custody was given :o me in Apzil 1984. What w a illegal 
about the issue of the passports was not that I had custody but (1) the 
children are not Spanish, (2) they were the subject of a crurt order and (3) 
the Spanish Consulate was aware of pending legal proceedings. I would add 
that at this time, in July 1985, I assimed, since the Spa^is.i Consulate had 
misinformed me, that my ex-wife had bribed a Consular official. It did not 
occur to me that the truth of the matter was much more serious ' that orders 
had gone out from the Foreign Ministry *jo grant Spanish paasports to my 
American citizen children i this information only became available in December 
1985). 



MadiTid, 5th JUly 1985. 



(N.B. 



T^e Bmbissy confused socie points - the children were removed in 
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rjffwdtof tht QnaiiighM child evstedy em. x asked hiM if 
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had levied againrt tha Spanish Consul in Ntw »erk and against 
hia e»«i#ife new here in $p^, naeirat Montesinoa atatee 
.hreecniely thet 'there are eourta here ia Spain and tlie sMtter 
it WIflre the psepar covrt avthoritiea. " Be had ■»© intention 
^JI!5'"il!' •! ^ •llfU m s of ■ieeondeet egeinat a 
■p yl f fc «^tieM» end thet "the natter ef iivreper effieial 
^l^i^i^ia^M^ *.!^?*^ ^ * P* d — t Me sffwrhing for the Hinietry 
lef fteeife hffa;Lre) to deeide.* Se eddad that he eoitld 
■ p BM u n lB i»e vitli the ttbesoy in the proper Ghaaaela at the 
appeepriete tiaa- ihoald there he sfwathinf to report on this 
eaee in the fetere. 
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United ^tatCB Ornate 



WASHINGTON DC 20&10 



April 13 19ft7 



h* » ExcPiJency FpJlpp ConxaJex Marqurz 
Man'- 1 d , Spa : n 
Exc r J 1 enc X 

] ^9 seph ■ * /our Mssittanrr vjth a aattp^ of pxtreef 
cnncrrn o bp. «nd to aany to mv coilpaffups in thr I'nitpd 
States Spnitip I mw contartinr yoL rpfardinp the obouctior 
of two younff United StatPi cltizp'b Carlos ano Geurffe 
Cunninirhaa Carios and Ceorffe wpfp abouctpd by thpir 
■ other, tlena Cabr 1 J ero > Be ] ] o ■'^d are currently residJRff in 
Spain In direct VAOiatlon of U S Court orders 1 ar 
respertfuily requettinff your assistance with returning 
Georffe and Carios to the^r father and ie^.j ffuardian 
Si»on CunRinffhsK in accordance with standinc U S Custody 
Dec r er s 

Carlos and George Cunninghap were born in the V S Id 
1977 and 19B0 respectively, living here all of their lives 
unti* the abduction In ]9e3 El^na Ca be 1 1 e r o - fir 1 1 o began 
divorce proceedings In Nek York State Mr Lunr. jnrnaar was 
corluseo by his wife's apparent despe'-ation to obtain £ 
d:vorce. until his son Car.os tolo of w:tnessjnc ijijcit 
and unnaturai sexual activitv of has ■oth'^r iBReoiate:) 
unon hear.ng the story M'* Cunninfhar took Carios to his 
heaoaaster and peoiatrician Jr an atteupt to vei j f y the 
sto''y with experts After Carlos repeeteo the story to 
au ; "^o" i t : « s . the Supreae court of the btate of N«*» iirK 
ordereo psychiatric exacinations The day ^'fore the 
psych:atric exaas were to h.-g.n Ms Ca ba J i e r o- Be i j o 
abouctec the children, reeovinp thet f'-op the Cou^-t s 
jurisdiction ir cirect vio.ation of the jan 

Since the Court has p'-oh:bited the ^ecova. o' the 
c*»iio~er froa Its jurisdiction Ks CabeMe'o-Bf'Jo wa«; not 
abie 10 use I' S passports Tu abouct the ctu.orer Sne 
there'cre. enljsted the help o^ fSKi^y ir Saair to 
illega..y ootaln Spanish travel oocuaents As you know, 
becaise the children are t S citizens, not Soarisf (hey 
are not e^.titled to Spanish travel docuaents however 
after pressure was applied in Spain by M<; Cabejlero- 
Bello's fap^ ly. the Spanish Consul In Neb \c*k ilJepd ly 
Issupd trevej docuaents for Georpe and Larios Iiirectiv 
aldinp in the subsequent abduction of the children 
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Hit Enrpliency Fellpr Gonzaler Marquez 
Prlvr Minia^er of Spain 
Madrid. Spain 
Paf^ ? 



After the abduction. Mr Cunnjnf^hav obtained a divorce 
decree and aoie cuatody of hit children when Mr 
Cunnlnphap applied to the Spanish Suprent* Court, requesting 
recoKnjtion and enforc^rent of the Nen York Decrees, the 
Ada i nl s t er 1 ai Fiscal issued an opinion statinf; that the U S 
Cuatody Decrees shouJJ be enforced In Spain The Court, 
however, refused to do so in a ruling issuea in March of 
1086 Thia ruling was based on an assault on the competency 
and Integrity of the New York Juages ana the U.S legal 
aystev. rather than on iege,J principle 

The Supreae Court decision is currently on appeal with 
the Spanish Cona t i t u t i ons J Court I ar extreaeiy concerned 
by the length cf tiae it is taking for the Court to overturn 
this ivproper decision, and return the children to their 
legal custooian. Siron Cunninghaa. Irrespective of the 
continuing proceedings in Spain, it aust be reoerberea that 
the very presence of the children in Spain is iljeeai and 
that they shoulil have been returnea without hav;ng to pursue 
aaoitional ana redunoant court proceeaings in Spain j 

As you wila see by the enciosea aocur e n t a 1 1 or. or. the 
Cunninghar case. Carlos ana George Cunr.ir.ghai were abaucted 
on Oeceaber 7. 1983 with the he.p of the Spanish Governaert 
The continuing lack of cooperation froa the Spanish legai 
systea is further aioing ana abetting in the concealaent of 
these U.S. children, and cannot be tolerated 

Under the long traaition of coaity that our two nations 
share. 1 appeal to youi aense of justice ana request your 
assistance in resolving this aatter expeditiously ^y 
returning Carlos and George Cunninghaa f their Country and 
to their father. 

Thank you for your assistance. 
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SUMM\RY or PRESENTATION OF ALAN M. HERShEY 
ON THE HAGUE CONVENTION 
TO SUBCOMMITTEE ON ADMINISTRATIVE LAW 
AND GOVERNMENT RELATIONS 
U.S. HOUSE OF REPRESENTATIVES 
ALAN M. HERSHEY 
February 3 , 1966 



In Dtceober 1963, my 3-ye«r old daughter Lenka was taken to 
Csechoilovakia by her mother, in violation of a U.S. court order. 
I have been to Czechoslovakia ten timet since then, trying to 
maintain cjntact with my daughter, end trying to get the 
Csechoilovak authorities to allow my daughter out of 
Czechoslovakia at leait for expended summer visits in my homa . 

The Czechoslovak courts recognize my daughter only as a 
Czech citizen, although she waa b^m in the U.S. (her mother was 
Czech). They have granted me che right to visit my daughter for 
a few week* each year, but only in Czechoslovakia, It has bean 
difficult to maintain even that much contact; for over two years 
my ftx-wife refused to release my daughter to me, and it waa not 
until 1980 that the Czechoslovak authorities took effective 
enforcement action just to allow me normal visits with Lenka. 
Between my visits I have virtually no contact with my daughter; 
her mother destroys all letters that I send her, and prevents 
telephone communication. 

The Czech courts have granted me repeated hearings, but have 
refused io grant the permission I need for an exit visa for my 
daughter. The explicit reason for this refusal is that there is 
no guarantee Lenka would be returned from « visit; the Czech 
judge has told me directly that if the U.S. signed the Hague 
Convention, there ould be no obstacle to allowing my daughter to 
visit me in my home. I an trying to bring her here regularly for 
summer visits, and hope that in the long run a way would be four,a 
for her to stay her for even longer periods wUhout severing her 
ties to her mother and other relatives in Czechoslovakia. 

The Hague Convention must be signed as early as possible 
this spring. In m; case, delay of even a few weeks can mean 
delay of a whole year before I can bring my daughter home. My 
present motion to the Czech courts asking for a U.S. visit for my 
daughter in summer 1963 will go to hearing this spring; only if 
the Hague Convention has been signed can I argue that the 
foundation has been established for a guarantee of Lenka • £ return 
to her mother. Without that argument, there is no chance that 
Lenka will be allowed to leave Czechoslovakia. 

Rapid signature is also essential because summer is the peak 
period of child abductions. If the Convention is not in place 
before summer, more children will be lost, and left unprotected 
by the Convention's provisions that can win their return. 
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Mr. Frank. With regard to speed, I owe people an apology. I did 
not sufficiently understand the urgency of this last year and we de- 
layed a little. That will be remedied as quickly as we can. 

I would say this, if I can address myself to the State Department. 
As I understand it, there is no technical legal obstacle to our filing 
the ratification, but the Administration, understandably, didn't 
want to do that without some assurance that we would be in a posi- 
tion to live up to our obligation. By the time this bill gets out of 
full committee, and knowing that the Senate has already passed it, 
I would think we would have enough assurance for the Department 
to begin that process without waiting for the formal signature. 
That is, I think we are going to be in a position where a reasonable 
judgment can be made that we are going to have that bill read:j^. 
There was some reference to a two- or three-month period. I don't 
think we have to wait until the bill is signed to start that clock, 
and I would hope that once we give evidence that we are moving, 
and we have a 25th of February reporting date and we will have 
this bill pass the House in March. 

Yes, Mr. Pfund? 

Mr. Pfund. Mr. Chairman, I think the Senate will have to pass 
the bill as well in some way. 

Mr. Frank. Is that a technical legal requirement or is that a pru 
dential requirement? 

Mr. Pfund. The action by the senate was on the Convention. It 
gave advice and consent to the U.S. ratification. 

Mr. Frank. I understand that. But what I am saying is that the 
Senate also included this legislation in the State Department au- 
thorization. Now, I realize that died when it was amended, but that 
is pretty good evidence that the Senate is going to do it. And what 
I am saying to you is that if you need not wait technically for the 
bill to actually be signed and you have got a two to three month 
clock that you talked about, once we have gotten this out of full 
committee and it is clear to you, as it should be, that we are going 
to pass a bill, I would hope you would begin that clock on the ratifi- 
cation process because there is no need to add on an extra couple of 
months. And I see some nods of affirmation. That would guarantee 
that we would be ready by the beginning of the summer. We will 
do our part; we will move this thing. I would think by the time we 
get this out of the full Judiciary Committee, unanimously I would 
anticipate, and it has already passed the Senate as part of the 
State Department authorization, you would have the sufficient 
moral certainty to go ahead. 

The other thing I would hope would be—and I appreciate your 
testimony here — is that we would, once we have clean hands our- 
selves in this matter, make this an aspect of our foreign policy. It 
is not going to be determinative in every single case, but a refusal 
of a country to sign this treaty would, I think, be something which 
we would take into account. Jordan is a country with which we 
have had a kind of a frustrating relationship. A lot of us would like 
to see the relationship improve. It is very important in terms of the 
Middle East. Jordan looks for arms sales from time to time. I don't 
see any reason why a refusal to sign the treaty shouldn't be count- 
ed heavily against— not conclusively, but I would think that when 
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other nations are looking to us, not an absolute conditionality but 
some kind of linkage would be appropriate. 
Yes, Mr. Pfund? 

Mr. Pfund. I might say that the feeling of the countries that ne- 
gotiuted the Convention in 1980 was that in all likelihood the 
Shari'a law countries would not find it possible to become a parties 
to a Convention essentially negotiated among European countries 
and other countries of common law and civil code traditions. 

Mr. Frank. Let me ask you if any effort is being made, once we 
have done this— and I realize we have to get ourself in order— to 
negotiate with them a parallel convention? There would be nothing 
to prevent that, which would have some deviations but it would be 
better than nothing. And I think that I would urge that we do that, 
and I appreciate your pointing that out to me. If it is not appropri- 
ate, and if it wasn't drafted with their being able to accede that in 
mind, there certainly ought to be something else that could operate 
and that could improve the situation, and we, I think, will be look- 
ing to that. You and your colleagues, and I say this to the wit- 
nesses now at the table, have sensitized us to a degree that we 
needed to be, and I appreciate it. 

I have no questions. I particularly appreciated the legal points 
that you made and the factual situation. Together it is a very effec- 
tive piece of testimony. 

Mr. Shaw? 

Mr. Shaw. Mr. Chairman, I would like to join you in compli- 
menting these two witnesses, which have certainly brought a new 
dimension to this particular hearing. 

Mr. Lloyd, with regard to the actual mechanics of the legislation, 
what documentary evidence would you be likely to submit with a 
petition— I guess you would call it a r etition—under this particular 
piece of legislation? And I wish you vould address the question of 
that portion of the bill as to the admissibility of documents and 
particularly without any need for any legalization or authentica- 
tion. That is section 104. 

Mr. Lloyd. Congressman, in some sense I would have to defer to 
the State Department because of their actual practical experience 
in terms of that, since they are the ones that initiated the United 
States ratification of the Hague Convention abolishing of the Re- 
quirement for Legalization for Foreign Pubjc Documents. Howev- 
er, as a practical matter, the attorneys that we have been in con- 
versation with tell us that they try to have a certified copy of the 
court order of whatever jurisdiction that would be just as a matter 
of standard practice, that it is nothing particularly unique. 

Mr. Shaw. I am a little concerned with that language because it 
does seem that you should have to at least bring certified court 
orders in in order to get these things moving, because at this point 
it is an ex pprte action, as I understand the way the thing works. 

Mr. Lloyo. That would be correct. 

Mr. Shaw. It is a powerful piece of legislation, and the fact that 
this thing is being solved ex parte without certified copies of docu- 
ments is a little frightening to me. Do you share that concern? 

Mr. Lloyd. It would be ex parte with respect to requesting the 
assistance of the Central Authority in the nation where the child 
was presumed to be. 



ERLC 



1'4 



Ill 



Mr. Shaw. At what point is the child retrieved for hearing? 

Mr. Lloyd. The child would be retrieved once the child was locat- 
ed in a particular jurisdiction. I mean, one would not want to file 
in 51 jurisdictions, either the State courts plus the Federal courts 
for each jurisdiction. One would reauest the assistance of the Cen- 
tral Authority in actually locating the child. That would, obviously, 
have to be in a way that does not trigger the further disappearance 
of that parent. But once the application would be made to that 
court the normal service of process should certainly be attempted 
upon the respondent along I would hope with some mechanisms to 
try to maintain the appearance of the child, the retention of the 
child within that jurisdiction so that we do not have the situation 
Ms. Planells described, and other parents have had, a situation 
where the abductors merely moved to another jurisdiction. 

The Central Authority can, obviously, request the assistance of 
the home nation of the child as a question of law as to the proper 
procedures for ascertaining that the documents that were submit- 
ted would, in fact, at least have the initial appearance of authentic- 
ity for admissibility. 

Mr. Frank. I am going to reconsider one of my points. I think 
the Bar Association representative, one of them had some specific 
information on this point. And now that it has come up, if you 
wouldn't mind coming forward. Because I caught him off because it 
didn't seem to be something in issue, but as long as it is going to 
come forward, I will ask our Bar Association representative to ad- 
dress that. I believe that is one of the areas where you have had 
some experi^ise. 

Mr. Schwartz. Well, the only thought I had on it was that the 
language in the bill closely resembles one of the Hague Procedural 
Conventions, the Hague Convention on the Abolishing of the Re- 
quirement for Legalization of Documents. In a sense, I don't even 
know why this is in the bill because we have had a Convention, but 
I think it may be included to make certain that— for completeness 
purposes. 

Mr. Frank. Mr. Pfund had something on that. 

Mr. Pfund. Mr. Chairman, thank you. The provisions of Articles 
23 and 30 of the Convention state that no legalization or similar 
formality may be required, and that applications to the Central 
Authority and petitions to the judicial or administrative authori- 
ties under the Convention together with documents and other in- 
formation appended thereco or provided by the Central Authority 
**sha\\ be admissible in the courts or administrative authorities of 
the contracting states.'' 

It is an obligation that for admission documents do not require 
legalization or a similar formality. That obligation is provided by 
the Convention in these two provisions. Articles 23 and 30. And our 
effort here in the bill was to put into one provision this require- 
ment of the Convention for the sake of uniform practice and under- 
standing of this provision throughout the country. 

Let me tell you what the advantage of that provision is. For in- 
stance, if the U.S. left-behind parent from the State of New York 
were to want to make an application for return of a child to an- 
other country party to the Convention, in order to get legalization 
by the embassy of the country where the child is located of the doc- 
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uments to be sent over the person would have to take the applica- 
tion, complete it, get it notarized, get a court clerk to certify the 
notarization, get the Secretary of State of the State of New York to 
authenticate the court's certification, get the State Department to 
authenticate the State Secretary of State's seal, and then ^et the 
embassy of the country where the child is located to provide the 
legalization which makes the connection between the two systems. 
It is that kind of thing that we were trying, at the time we were 
negotiating the Convention, to spare the left-behind parents from 
in the interest of paperwork reduction. 

Mr. Shaw. 1 can understand that. But it does seem that the least 
we should have is certified court documents attached without the 
necessity for all the rest of this stufT on it. Maybe that is something 
we can 

Mr. Frank. Are you trying to find out if the treaty prohibits 
that, the requirement of certified court documents? 

Mr. Pfund. No. No. It says no legalization, the Convention word 
for what we call authentification which is that end process for 
which these other steps that I mentioned are prior steps. 

Mr. Shaw. Most of these people have certified documents in 
their possession anyway, so they don't have to go back to court. 

Mr. Pfund. Yes. 

Mr. Shaw. Suppose we were to require certification and then 
there is kind of a heavy burden to establish an exception if you 
couldn't. We could, I think, do that. Not rule it out absolutely if it 
wasn't certified, but put a fairly heavy burden on you to show why 
you couldn't get it certified. Maybe there is always that exception 
allowed in the rules. 

Mr. Pfund. Unless it were an original court document. 

Mr. Shaw. Let's turn the case around, and a signatory to the 
treaty now is tr3ring to get a child out of the United States. As a 
lawyer for the parent living here in the United States, perhaps you 
are looking at a situation, as the lady just spoke of, in Jordan and 

Jou are absolutely terrified to think that that child may be going 
ack to go under the courts of that particular country. How do you 
defend yourself from one of these things? 

Mr. Pfund. Well, Congressman, the Convention provides that 
countries that in 1980 were member states of the Hague Confer- 
ence on Private International Law (which developed the Conven- 
tion) may ratify the Convention and it will enter into force between 
them and all countries that have previously ratified or subsequent- 
ly ratify. But the countries that were not member states of the 
Hague Conference in 1980, and no Shari'a law country, I believe, 
was a member state at the time, can only accede to the Convention. 
If such a country accedes to the Convention, it comes into force be- 
tween the acceding country and a country party to it as ratifying 
state only if the ratifying state takes an affirmative act to bring it 
into force between itself and that acceding country. 

That was a way for countries that wero Hague Conference 
member states at the time the Convention was negotiated tc have 
some control over the numbers or the types, if you will, of coun- 
tries with whom the Convention would impose upon them an obli- 
gation to return children to those acceding countries possibly 
having very different legal systems. And it is one reason why even 
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if a country from that legal tradition were to accede to the Conven- 
tion there might be some hesitation on the part of some that the 
United States should take the afHrmative step to commit this coun- 
try to return children to a country with such a different legal tra- 
dition that it might deprive the parent in this country of the right 
ever to see the child again. 

Mr. Frank. I think you misinterpreted, or you answered, maybe, 
a part of the question. But it wasn't Jordan specific. It was with 
another member, with a signatory. 

Mr. Shaw. We are talking about a signatory country. How would 
you — or perhaps someone else would like to answer that. How 
would you defend yourself as a parent who didn't want the child 
to 

Mr. Frank. Where the complaining parent was of a signatory 
nation. 

Mr. Pfund. Well, you would try first of all to overcome the peti- 
tioner's efforts to prove that he or she had legal custody 

Mr. Shaw. Well, now at what point? 

Mr. Pfund. — was exercising those custody rights, and had not 
abandoned them in some way. 

Mr. Shaw. All right. Where do you go to do that? 

Mr. Pfund. Well, normally, in this country I suspect it will be in 
a court. In many of the European countries 

Mr. Shaw. No. No. No. The petition is coming from overseas 
now. It is coming towards us. 

Mr. Frank. The petitioner would choose a court and you 
wouldn't have any choice. 

Mr. Pfund. You aie stuck with it. 

Mr. Frank. You would find yourself in a court of the petitioner's 
choice. 

Mr. Pfund. What happens is the petitioner files the request 
probably initially with the U.S. Central Authority, which will be in 
the State Department. The State Department facilitates the obtain- 
ing by the petitioning parent of a counsel in the jurisdiction where 
the child is located. It may have to help find or locate the child and 
inform State authorities of the case. In most cases in this country, 
with our adversarial approach to this type of thing, I suspect there 
will be a need to go to court. In many foreign countries, European 
countries, the government is able to state ''we have become a party 
to the Convention and that is the end of child abductions," and 
people accept it. An official goes to them, tells them the ''Conven- 
tion is in force, you have abducted a child, hand it over," and they 
do. 

Mr. Frank. But you would have to go to court to defend and you 
would either have to prove that the complaining parent did not in 
fact have legal custody without retrying the merits or you would 
have to show by clear and convincing evidence that you could 
claim an exception; namely, that the custodial parent who was 
complaining hadn't destroyed his or her custodial obligation. 

Mr. Pfund. Or there is grave risk of psychological or physical 
harm to the child. One or the other exceptional bases; yes. 

Mr. Shaw. Where do you show that, though, in our court or 
theirs? 
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Mr. Pfund. In a court here in this country where the child is lo- 
cated, to which the application for return has been made. 

Mr. Shaw. The application then goes from from the State De- 
partment and then it falls into a court here in the United States, 
even though it starts from a foreign court, and then you have the 
adversarial proceeding here in the United States? 

Mr. Pfund. That is correct, when it is in our courts. 

Mr. Frank. But the court is not allowed to relitigate the initial 
custodycase. 

Mr. Pfund. If there has been one. 

Mr. Frank. But you would have to either show one of the excep- 
tions or say that there really wasn't custody. 

Mr. Shaw. So Mrs. Planells would be stuck in a Jordan court. If 
they became a signatory, and if we would move this thing along, 
then even though she may file it here she is going to end up over 
there. 

Mr. Frank. The theory is that it doesn't do you much good. 
Americans can now go into an American court to get a declaration 
of their rights, but if the child is held in a foreign country there is 
an enforceability problem. And this is meant, as I understand it, 
basically the signatories agree to reciprocal enforcement of their 
own national orders. 

Mr. Lloyd. Congressman, if I could address that concern. I think 
that perhaps sometimes in the general public there is a misunaer- 
standing of what the Hague Convention itself will do, let alone 
what this Act would do. This is not going to assure American par- 
ents whose children are abroad that they will be able to overturn 
the custody orders of that foreign court. I think it is very impor- 
tant that we make that clear. To a certain extent, we have to rely 
on the wisdom of that foreign court to make a judgment that the 
custody order it enters is in the best interest of that particular 
child according to its own determination of its law. Unfortunately, 
for a number of American parents that will mean that they will 
have to litigate and, perhaps, relitigate endlessly, arguing changed 
circumstances in the courts of that nation that the custody order, 
or at least the visitation order, should be modified. 

What we do know is that the act of kidnapping itself of a child 
by a parent causes emotional harm to that child. We hope that this 
act by serving both to allow the United States to implement the 
Convention and as a signal to other nations that the United States 
is taking a strong stand against i. ternational parental kidnapping, 
will encourage them either to create their own convention> such as 
Mr. Pfund spoke of with respect to some of the Islamic nations, or 
would later accede to the Convention and implement those. 

Mr. Frank. This law, let's be clear what we are doing. We are 
agreeing, if we enact this, to subject Americans who have children 
where there is a doubt as to their right to have custody to our en- 
forcement processes as a condition of giving Americans access to 
that reciprocal right in the signatory nation. 

Mr. Cardin. Would the gentleman from Florida yield for a 
moment? 

Mr. Shaw. Yes, I will be glad to yield. 

Mr. Cardin. I fully support the implementing legislation. I think 
it is very important. The philosophy here is a return to the status 
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uo, to try to get the child back so you discourage abduction of chil- 
ren. Now that is the whole purpose. So there is no reward to 
snatching a child and taking the child to another jurisdiction. 

I think the concern that is being expressed here, though, is that 
despite the fact that you want to make the hearing as simple as 
possible and as noncontroversial as possible, whether the custodial 
parent had some custodial arrangement so that there is no abduc- 
tion, the problem is that there will still need to be some factual de- 
terminations made by a court in this country. And the concern I 
think that is being expressed, at least by the questions, is that in 
making those decisions we are using a rather informal process for 
the information to be made available to the courts in this country. 
And that makes sense because you don't to delay, you don't want 
to have procedural problems. On the other side, you are requiring a 
very strict degree of proof by the person in this country or the 
person who has the pliysicaliy has the child to establish that in 
fact there was an abduction basically or not an abduction. 

And the combination thereof, I guess my question to you is do we 
have the right balance? We want to expedite the process. We want 
to return to the status quo. We want to discouretge abductions. But, 
in the sense of due process, have we gone overboard by having an 
informal way of presenting the evidence to this court and a very 
strict standard on the person trying to set it aside? 

Mr. Pfund. You have pointed out very well the considerations 
here, and I might just say that one of the basic concerns underly- 
ing the negotiators of the treaty was that usually the abduction of 
the child is to the country of the abducting parent's origin, and the 
abducting parent therefore usually can expect a certain home court 
advantage in that country. And it is partly to overcome this advan- 
tage that the Federal legislation would impose this burden of 
proof— to impress upon the courts and authorities in this country 
where the child is located how rarely the exceptions are to bt* in- 
voked and how difficult it is to establish them. 

Mr. Frank. And the parent who has the actual physical custody 
of the child being sued in his or her own country has much less 
problem with document production and evidence production. The 
defendant does not have the disadvantage there in terms of docu- 
ments and everything else. You are home. It is the complaining 
parent who has got to bring the stuff when there may be the proh- 
lem. 

Mr. Cardin, anything further? 

Mr. Cardin. 1 thank my colleague for yielding. 

Mr. Shaw. I yield back my time. 

Mr. Frank. Mr. Pfund, anything further? 

Mr. Pfund. No. I just would like to compliment the chairman. I 
hope that we can move promptly on this legislation. I think it is 
absolutely essential that we take away any reward from interna- 
tionally kidnapping children. I think that is the key of the treaty, 
and that is what should be the essence of the implementing legisla- 
tion. 

Mr. Frank. I think that is right. I think that Mr. Pfund has un- 
derlined it. We are talking here about signatories among whom 
there exist a fair degree of consensus as to what the rights of chil- 
dren are, what the role of individuals should be, v hat courts do. 
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And, as you begin to bridge cultural and value gaps ^here that it 
does become somewhat different, thoii a different form of treaty 
may be appropriate where there is some more relitigation prospect. 
But I think that is a very important one here. 
Yes, Ml . Pfund? 

Mr. Pfund. May I make one point? To avoid disappointments 
that some people may experience once the Convention is in force, I 
should emphasize that the Convention is prospective, in effect. In 
other words, it covers only cases arising once the Convention is in 
force between us and the other country iixvolved. 

Mr. Frank. That is a fact of the Convention. 

Mr. Pfund. That is in the Convention itself In other words, it is 
prospective and not retrospective. 

Mr. Frank. All the more reason to keep running that clock as 
soon as we move. 

Mr. Coble? 

Mr. Coble. Very briefly, Mr. Chairman. I apologize for my delay. 
I had two other meetings I had to attend. 

I just want to join my colleagues in expressing thanks for you all 
who appeared today. This is a very vital topic and I hope, Mr. 
Chairman, it can be put on a fast track. 

Mr. Frank. We have a February 25th hearing date and, if we 
have got a quorum, we will get it out and it will be ready for the 
March meeting of the full committee. I think it would then go on 
the suspension calendar and would be passed by the end of March. 

Mr. Coble. Thank you, Mr. Chairman. 

Mr. Shaw. Mr. Chairman, so that there won't be any mistake 
about the questions I raised, it in no way limits my support of this 
legislation. I just think that these things should be threshed out. 

Mr. Frank. I am glad the gentleman said that. In fact, in the 
interest of moving it quickly it is important that these kind of 
questions be out so members know what they are doing. I appreci- 
ate that. 

Yes, Mr. Coble? 

Mr. Coble. Mr. Chairman, in response to what the gentleman 
said, and I realize anytime that legislation is proposed that does 
have a retroactive effect, I presume, sir, that this is just not even 
being considered, right? 

Mr. Frank. Well, we can't. We don't have the option. Because 
the Convention which we are implementing is already signed as a 
prospective only, so our legislation can^t go beyond the document 
as implemented. 

Mr. Pfund. We argued as effectively as we could that there was 
no reason not to make it retrospective in effect because of the one- 
year limitation and its effects, but the other countries somehow 
were not able to agree to that. So it is only prospective in effect. 

Mr. Frank. I thank all of the witnesses. You have all been very 
helpful. We will be back. Please, all of you, feel free to continue to 
be in touch with any and all members of the subcommittee and the 
staifs on both sides as we deal with this. 

The hearing is adjourned. 

[Whereupon, at 12:00 noon, the subcommittee was adjourned, to 
reconvene subject to the call of the Chair.] 
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Law and Governmental Relations 
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This letter responds to three issues raised at the 
recent hearing and markup of H.R. 2673 and H.R. 307 1, the 
International Child Abduction Act. 



At the hearing and the markup, there was signif'cant 



discussion about the effect of 28 U.S.C. % 1331 on the 
jurisdiction of the federal courts to hear claims under 1980 
Hague Cc "ention. At the hearing, you asked the Department to 
comment on and suggest appropriate limitations on the state and 
federal privacy law override contained in section 107 of H.R. 
2673 and section 7 of H.R. 3971. You also asked the Department 
to explain in writing the relationship between state child 
custody and visitation orders and the Federal wjtness Protection 
Program, and any modifications rt:&»u?ting from the President's 
October order on federalism. Fach of these issues will be 
addressed in turn. ^ 

I. Federal court .Tnr^ sdiction 



A. Restricting Actions Under the 
Convention t o the st^ate Courts 

Mr. Markman's testimony strongly supported eliminating 



concurrent original federal jurisdiction from the bill and 
providing exclusive original jurisdiction in the state courts 
over all actions brought under the Convention. This was because, 
even though the standards of the Convention are set forth in a 



Although the House has already passed H.R. 3971, as amended 
by the Judiciary Committee, the Department submits these 
answers and information or the record and for the use of 
the House should the bill go to conference. 
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treaty, the concepts and principles are clotrely akin to 
traditional domestic relations inquiries that have always been 
handled by the state courts aid do not belong m the federal 
district courts. 

Thus, the proposed grart of federal jurisdiction .rould 

represent a sharp departure from the longstanding policy, based 

on principles of federalism, of ex-' 'ing domestic relations 

matters from the federal courts a* aving the resolution of 

those sensitive is^sues entirely t 'ourts of the states, i/ 

Mr. Markman recommended that, inst ongress follow the 

approach it used when it enacted t. ntal Kidnapping 

Prevention Act of 1980 (the •PKPA") <5 'ress the issue of 

interstate abductions of children i, custody-related disputes. 

In that legislation. Congress did not create a private 
cause of action in the federal courts to enforce the Act, but 
left it to the state courts to enforce the Act's standards, 
subject to review by tne Supreme Court under Full Faith and 
Credit principles. As the Supreme court stated in unanimously 
affirming this interpretation of the Act earlier this year, 
•instructing the federal court's to play Solomon where two states 
have issued conflicting custody orders would entangle them in 
traditional state-law questions that they have little expertise 
to resolve.* ^ The fact that the questions were embodied in 
federal law (the PKPA) did not render them suitable for fede-al 
court implementation. 

The Supreme Court specifically rejected the argument 
that determining which of two conflicting custody decrees should 
be given effect would not reiuire resolution of the underlying 
custody disputes and thus not offend the longstanding reservation 
of domestic relations law to the states. It noted that, under 
the Act, jurisdiction could turn on the 'best interest* of the 
child or whether the child had been abandoned or abused. *ln 



V 



In re Bursas, 136 U.S. 586, 593-94 (1890); Barber v. 
Barber, 62 U.S. (21 How.) 582 (1859). That exception rests 
on the principle, in the Supreme Court's words, that "the 
whole subject of the domestic relations of husband and wife, 
parent and child, belongs to the laws of the states.* In re 
fiurrut, guprfl, 136 U.S. at 593-94. Even when a federal"^"^ 
question is presented, the courts have declined to hear 
disputes that would deeply involve them in resolving 
domestic relations disputes, Thompson v. Thompso n, top 

F.2d 1547, 1558 (9th cir. 1986), alJL^, 108 S. Ct. 513 
(1988); Firestone v. Clevelan d Trust Co. . 654 F.2d 1212, 
1215 (6th cir. 1981); Berostrom v. Ber-jstrom . 623 F.2d 517 
520 (8th cir. 19 j) . ' 

ThPJnpspn V, Thompson, 108 S. Ct. 513, 519-20 (1988). 
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fact.' thm Court foun^, ''it would seen that the jurisdictional 
disputes ^hat are sufficiently complicated as to have provoked 
conflicting stats-court holdings are the most likelv to require 
resolution of these traditional donestic relations inquiries.*' ^ 

Just as with the PKPA, actions under the Convention 
vould siailarly require courts to consider traditional domestic 
relations issues. The exceptions to thn return obligation say be 
narrow, but they turn on questions such as whether the 'child is 
now settled in its new environnent' (Article 12) , whether the 
left-behind parent was not exercising rights of custody or had 
acquiesced in the removal, whether 'there is a grave risk that 
his or her return would expose the child to i^ysical or 
psychological harm or otherwise place the child in en intolerable 
situation' (Article 13) , whether the child 'has attained the age 
and degree of maturity at which it is appropriate to take account 
of its views' (Article 13), whether it 'would not be permitted by 
this fundamental principles of the requested state relating to 
the protection of human rights and fundamental freedoms' (Ai - ^le 
20), and whether any custody determinations had been ' endered in 
the country receiving the request (Article 17) . 

These are all questions that <^o to the heart of 
traditional domestic relations matters. The fact that in this 
case the standards are based on the Convention, and not directly 
on state law, does not alter the fact that these inquiries are of 
a character never handled b} federal courts, just as Congress and 
the Supreme Court recognized that the similar federal standards 
nnder the Parental Kidnapping Prevention Act were also in the 
nature of traditional domestic relations inquiries best handled 
exclusively by the state courts. 

He would also note that, with respect to international 
child custody disputes in particular, the state courts already 
have experience under Section 2 3 of th^ Uniform Child Custody 
Jurisdiction Act in interpreting and enforcing foreign custody 
orders. Moreover, there is nothing in the Convention that 
requires federal court jurisdiction of cases under the Act. 
Article 41 specifically reserves the right of countries with 
federal systems of government to detennine the 'internal 
distribution of powers' within those countries. 

The provisions of s. 1347 implementing the 1980 Hague 
Convention are even more inextricably intertwined with 
traditional state Ic.r matters than was the PKFA. Under section 
103 of the bill, federal courts would be authorized 'to take 
. . . provisional measures under Federal or state law, as 
appropriate, to protect the well-being of a child or to prevent 
the child's ^further removal or concealment prior to final 



A/ Id. at 520 n.4. 
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disposition of the petition.'' The bill forbids the provisional 
removal of a child from his or her custodian ''unless the 
applicable requirements of state law are satisfied,' deeply 
enmeshing the federal courts in state domestic relations law. 
Further, it appears that to effect such provisional remedies as 
temporary foster care, the federal courts would be required to 
make arrangements with state and local authorities, entangling 
the federal courts in the state and local government agencies and 
procedures regulating domestic lelations. 

Finally, the Convention also provides for acticr.o uo 
'make arrangements for organizing or securing thi effective 
exercise of rights of access.'' We see no justification, and have 
heard no explanation of, why the federal courts should be given 
original jurisdiction of such actions to determine if visitation 
rights exist and if 3o to secure rights of access. 

Sov.e argue that concurrent state and federal 
jurisdiction is needed to promote uniformity of interpretation of 
tnis legislation. Quite to the contrary, however, concurrent 
jurisdiction would likely be disruptive and lead to increased 
conflicts among the state and federal courts. Simply put, 
providing for federal and well as state court jurisdiction would 
substantially increase the number of courts to which cases under 
this Act may be brought. Each plaintiff would have the choice of 
a federal or state forum. Yet, the federal courts and state 
courts, even in the same state, would not be able to render 
interpretations of the Act that are binding on the other. 
Moreover, many states have multiple federal districts, leading to 
the possibility of conflicts between federal courts in the same 
state. Even after the federal court of appeals resolved those 
conflicts, that court's judgment would not be binding on the 
state courts of the state, nor would the judgment of the state 
supreme court be bindlrtg c.i the federal courts. This may lead to 
considerable '^cnfatfion as well as the pos->ibility of forum 
shopping should the federal court of appeals and the state 
supreme court render conflicting interpretations of the Act. 

As always, the Supreme Court is available to resolve 
such conflicting judgments among the lower courts. However, far 
from promoting uniformity, vesting jurif^diction not only in the 
state courts but in the 94 federal district courts would actively 
work to undermine uniformity of interpretation, by adding 
additional possibilities for conflict without providing the means 
for promoting uniformity, even for residents of the sane state. 

B. Federa? Jurisdiction of Ponvention claims 

For all of these reasons, the Department opposes 
concurrent jurisdiction in the federal courts of claims arising 
under the Convention. At the hearing and markup, however, it was 
suggested that 28 U.S.C. S 1331 would create jurisdiction in the 
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f«dtral courts to hear clalM under the Convention even if the 
bill granted original jurisdiction only to state courts. It was 
also suggested that, under sections 1331 and 1441, a party 
could, before or after filing an action in state court under the 
Convention, obtain a decision from a lower federal court on any 
federal questions, and then return to state court to try the rest 
of the case. Sections 1331 and 1441 do not, however, operate in 
this manner. 

Tliere is no constitutional requirement that cases 
involving federal laws or treaties be heard in federal courts. ^ 
The Jurisdiction of the federal district courts extends only to 
those cases as provided by Act of Congress. 

Section 1331 provides that the ''district courts shall 
have original jurisdiction of all civil actions arising under the 
Constitution, laws, and treaties of the United States.* The 
establishnent of federal requirements by statute or treaty does 
not, under section 1331, necessarixy create a cause of action in 
the federal courts to enforce then. As discussed above, that is 
the lesson of the Thompson case, which held that the federal 
standards of the Parental Kidnapping Prevention Act created no 
cause of action in the federal courts, but were to be enforced 
only in the state courts, subjv^ct ultimately to review, on issues 
of federal lav, in the Supreme Court, ^ 



V Indeed, although creation of federal question jurisdiction 
was authorized in Article III, S 2 of the Constitution, 
Congress did not vest general federal question jurisdiction 
in the federal courts until 1875. Act of Kar. 3, 1875, 51, 
18 Stat. 470. Moreover, until 1980, jurisdiction in the 
district courts under § 1331 was limited to cases involving 
a jurisdictional ninimum amount ($10,000 before it was 
eliminated by Pub. L. No. 96-486, S 2(a), 94 Stat. 2369). 
Currently, jurisdiction of claims arising under the carmac)c 
Amendment, 49 U.S.C. § 11707, and the Consumer Product 
Safety Act, 15 U.S.C. § 2072(a), involving less than $10,000 
are confined to the state courts, as are claims for less 
than $50,000 arising under the Hagnuson-Hoss warranty Act, 
15 U.S.C. § 2310(d) (3) . 

^ The Federal Safety Appliance Acts, 45 U.S.C. SS 1 fi£ ^SSU» 
are another example of statutes creating federal standards 
that do not, of themselves, create a cause of action in the 
federal courts. In Moore v. Chesapeake k Ohio Railway « 193 
U.S. 205, 215 (1934), the Supreme Court held that, as to 
intrastate commerce, the 

Federal Safety Applia.ice Acts, while prescribing 
absolute duties, and thus creating correlative 

(continued. . .) 
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Thus, section 1331 would not preclude Congress froB 
limiting to the state courts original jurisdiction of actions 
under the Convention. To make the point absolutely clear, the 
bill should provide for -exclusive original jurisdiction" in the 
state courts. J-/ 

C. Decisions on Federal and Wonfo doral Tssi^^ g 

^ terms, is a grant of original, not 

appellate jurisdiction. Section 1441, which authorizes removal 
from state to federal court of cases in which the district courts 
have original jurisdiction, is similarly not a grant of appellate 
jurisdiction. Thus, sections 1331 and 1441 would not authorize 
appeals of fec^eral or other issues under the Convention from 
state courts to the federal district courts. 

Both sections 1331 and 1441 provide federal district 
court jurisdiction over flgtjong, not just issues , arising under 
the Constitution, treaties, and laws of the United states, it 
follows that, if a district court has original or removal 
jurisdiction of an action arising under federal law, it must 



2/ 



^(. . .continued) 

rights in favor of injured employees, did not 
atwempt to lay down rules for enforcing those 
iv'^'^^*-.* : • * The . , . Acts having prescribed 
the duty in this fashion, the right to recover 
camages sustained by the injured employee through 
the breach of duty sprang from the principle of 
the [state] common law . . .and was left to be 
enforced accordingly. 

With respect to treaties, federal courts have no diversity 
or federal question jurisdiction over probate, yet probate 
courts are frequently called upon to interpret international 
treaties in determining ownership of property and on 
5®^ rights. S£g, In re E;tate of Rouoprnn , 17 

N.y 2d 264, 270 N.y.S.2d 578 (1966) f irterpreting 1850 U.S.- 
Swiss treaty with respect to decedent's property in 

^ffi??"^!' ^f^?^^ °f Ar^ulirh, 41 Cal. 2d 86, 257 P. 2d 
433 (1953) (applying treaties and foreign law to determine 
reciprocal rights in Yugoslavia). a«^nnine 

thrt^w!.^""?^ ^^^w"'.*'* ^PP°^« amendment No. 2 

that was offered by Representative Cardin at the 
subcommittee markup, which would limit original jurisdiction 
to the state courts, -notwithstanding section 1331 or 1332 
... or any other provision of law. 2 ^^^^ 
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decide all issues, federal and nonfederal, necessary to dispose 
of the action, fi/ * * 

In this respect, the grant of original ind removal 
jurisdiction by sections 1331 and 1441 differs from the grant of 
appellate jurisdiction in the Suprene Court of federal questions 
under section 1257. As one group of commentators put it, '^When 
the Supreme Court is reviewing a state court decision it can and 
does confine its review to the federal question in the case, but 
a court of original jurisdiction could not function . . . unless 
it had power to decide all the questions that the case 
presents.'' */ 

In a case brought under the Convention, the action 
would be for return of the child or enforcement of access ( i.e. . 
visitation) rights. If such an action were brought in or removed 
to a federal district court, that court would be required to 
dispose of the claim for the return of the child or enforcement 
of access rights, without remand or transfer to state court, even 
if state law issues were involved. 



fi/ Siler V. Louisville k Nashville Rai ..pad Co. , 213 U.S. 175 
(1909); Osborn v. Bank of t he United States . 22 U.S. (9 
Wheat.) 738, 823 (.824) (interpreting u..<;. Const, art. Ill, 
S 2); Haoans v. Levine . 415 U%S. 528, 554 (1974) 
(Rehnquist, J., dissenting); UMW v. Gibbs . 383 U.S. 715 
(1966) . 

2/ 13B C. Wright, A. Miller k E. Cooper, Federal Practice and 
Procedure $ 3567, at 107 (1984). 

A federal court may remand to state court a case that has 
been removed in only three situations: (1) if a separate and 
independent nonremovable claim has been joined and removed 
to federal court with a removable claim, the nonremovable 
claim may be remanded in the district court's discretion, 28 
U.S.C. S 1441(c); (2) if 'at any time before final judgment 
it appears that the case was removed improvidently and 
without jurisdiction," the case must be remanded, 
S 1447(c); or (3) in the case of state-law claims pendent to 
the district court's federal question jurisdiction, the 
court may, in its discretion, remand the pendent state-law 
claims once all federal-law claims have been eliminated 
(such as by dismissal or voluntary amendment of the 
pleadings), Carneaie- Mellon University v. Cohill , 108 S. 
Ct. 614 (1988). See also Thermtron Prods. Inc. v, 
Herroansdorfgr. 423 U.S. 356 (1976). None of these 
exceptions would apply to a claim brought under the 
Convention and removed to federal court, however, because 
such claims arise under federal, not state, law (even though 

(continued. . . ) 
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In other words, current law does not provide for 
bifurcated treatment of federal and nonfederal issues arising in 
a single action. If the case could be brought in or renoved to 
federal court, the federal courts would decide all federal and 
nonfederal issues necessary to dispose of the action, without 
remand to the state courts. Conversely, if the action were 
brought in the st&te courts, without being removed to federal 
court, the federal and nonfederal issues would be decided by the 
state courts, subject to Supreme Court review under section 1257 
on federal issues. Sections 1331 and 1441 simply do not provide 
for appeals or limited referrals of federal issues from state 
courts to federal district courts. 

D. Bifurcation of Proceedings 

The Department would also oppose amending the bill 
expressly to bifurcate between the federal and state courts 
actions under the Convention. Zdch a bifurcation of issues would 
be unprecedented. Moreover, apart from th' additional complexity 
such a proposal would introduce, allowing or requiring parties to 
obtain decisions of federal law issues froo. '•'^^ral district 
courts before concluding proceedings in state cou<>t would 
needlessly prolong those cases and delay the return of children 
or tha enforcement of access rights. 

E. Jurisdiction under the House Bill 

Although the jurisdictional language of h.R. 3971 as 
adopted by the House does not explicitly establish concurrent 
jurisdiction in the state and federal courts, by referencing 
section 1331, the bill appears to contemplate a similar result. 
As passed by the House, the bill would provide state courts 
original jurisdiction of 'actions arising under the Convention,' 
and federal courts jurisdiction 'of any action arising under th^ 
Convention to the extent authorized by chapter 85 of title 28' of 
the U.S. Code, which includes section 1331. The implication of 
this language seems to be that, because the Convention is a 



^(. . .continued) 

some state-law determinations may be involved in resolving 
the federal cause of action) . 

Of course, if other actions, arising under state law and not 
under the Convention, have been joined with the action under 
the Convention, those other claims may be dismissed from 
federal court if the district court determines that it 
lacks, or in its discretion declines to exercise, pendent 
jurisdiction of the state law claims, fisfi UMW v. Gibbs . 383 
U.S. 715 (1966) . 
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treaty of th« United States, all actions "arising under the 
Convention*' would, by definition, fit within the federal courts' 
section 1331 jurisdiction, which covers 'all civil actions 
arising under the . . . treaties of the United States.*' ^ 
Thus, both the federal and state courts nay have jurisdiction 
over actions "arising under the Convention." ^ Accordingly, 
for the sane reasons that the Department opposes concurrent 
original jurisdiction, it would oppose the dual jurisdiction 
established by the bill as passed by the House. 

II. f>riva>:!Y Lavs 

As Mr. Marknan stated in his testimony, the Department 
has recommended more narrowly tailoring the privacy law override 
in section 107 of H.R. 2673 (and section 7 of H.R. 3971) to the 
purposes of the Convention. The expectations of privacy 
protected by federal and state law are quite important, and 
should be respected to the extent possible in implementing the 
Convention. On the other hand, an abducting parent should not be 
able to use the privacy laws (whether state or federal) as a 
shield to conceal his or her location or the location ot the 
internationally abducted child. 

He think that allowing the Central Authority to 
override federal and state privacy laws only to obtain 
information on the location of the abducting parent or the child 
would strike the appropriate balance between protection of 
privacy interests and facilitating the return of abducted 
children. This is similar to the balance struck in 42 U.S.C. 
f 653, which allows the Parental Locator Service to override 
federal privacy laws to obtain from federal agencies information 
to locate absent parents. Under this type of limitation, the 
Central Authority could receive and disclose other information 
to implement the Convention, but it could not override state and 



11/ Of course, not all issues relating to the Convention would 
necessarily "arise under" it, but most such issues would 
likely cone within the federal courts' pendent juriso. ction. 

12/ He would note that, inasmuch as 28 U.S.C. § 1441 is not part 
of chapter 85 of title 28, removal jurisdiction from state 
to federal courts might not be available under the bill as 
passed by the House. 
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federal privacy laws to obtain such additional infomation. 11/ 

III. The Federal witness Protection Program and 
State Child Custody and Visi tation Orders 

The interrelation of state child custody and visitation 
orders and the Federal witness Protection Progran is governed in 
detail by 18 U.S.C. f 3524, enacted by Congress as part of the 
Coaprehensive Crine Control Act of 1984. In brief, that section 
provides that before relocating under the program a person who 
has legal custody of a child, the Attorney General is to examine 
any court order governing custody and visitation to assure that 
compliance with the order can be achieved. If the Attorney 
General concludes that compliance cannot be achieved, the parent 
cannot be relocated until he or she brings an action, as provided 
by the Act, to modify the order, and agrees to comply with any 
ensuing court orders. 

The Attorney General is to notify the nonrelocated 
parent as soon as practicable after the relocation of a parent 
and child under the program. The notification is to state that 
the rights of the nonrelocated parent to custody, visitation, or 
both, will not be infringed by the relocation. 



As passed by the House, the bill no longer contains an 
explicit override of federal and state privacy laws, but 
continues to require state or federal departments and 
agencies to comply with any request for information 
•'authorized to be provided to such central Authority under 
subsection (a)." Subsection (a) of the amended bill 
authorizes the Central Authority to receive and transmit 
•'information necessary to locate a child or for the purpose 
of otherwise implementing the Convention with respect to a 
child.*' Paragraph (i) of subsection (a) provides that the 
Central Authority may receive such information "only 
pursuant to applicable Federal and State statutes." We 
interpret this to mean that there is no override at all of 
state and federal privacy and other laws (except to the 
extent the Parental Locator Service is separately authorized 
to provide such information) . In order to make this point 
clear, the proviso of subsection (a)(1) should be carried 
over to subsection (c) ; moreover, the census information 
exception in subsection (c)(2) would appear to be redundant. 

As Mr. Markman stated, and as the amended bill now 
recognizes, the Central Authority's ability to obtain and 
disclose information should also be limited to protect state 
and federal law enforcement interests, as well as national 
security interests and, if privacy laws are otherwise 
overridden, the privacy of census information. 
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The statute further provides that the Department of 
Justice is to pay 'all reasonable expenses of transportation and 
security incurred in insuring that visitation can occur at a 
secure location as designated by the United States Marshals 
Service, but in no event shall it be obligated to pay . . . for 
visitation in excess of thirty days a year, or twelve in number a 
year." During fiscal year 1987, 212 child visitations took 
place, at an average cost of C4,600 per visit. 

Thus, the Federal witness Protection Program does not 
extinguish or ignore the visitation rights of nonrelocated 
parents, but carefully respects and accommodates those rights. 
Even where it is not possible to comply with a custody or 
visitation order, the Program does not unilaterally override the 
state order, but rather an action must be brought, as prov ded in 
the Act, to modify the order. 18 U.S.C. S 3524(d)-(f). 

Inasmuch as the relationship of the Federal Witness 
Protection Program and state child custody and visitation orders 
is explicitly governed by statute, the President's order on 
federalism has no direct effect on it. We would note, however, 
that the Act appears to accommodate the interests protected by 
thor.e state court orders in a manner consistent with the 
federalism concerns articulated by the President's order. 

IV. Conclusion 

As stated in Nr. Narkman's testimony, the Department of 
Justice strongly opposes the grant of jurisdiction in the federal 
district courts of actions under the Convention, and favors 
limiting such cases to the state courts, subject to review by the 
Supreme Court under 28 U.S.C. § 1257. 

The Office of Management and Budget has advised this 
Department that there is no objection to the submission of this 
letter from the standpoint of the Administration's program. 

^^^Sipo«r^y, 

/feu 

Thomas N. Boyd 

Acting Assistant Attorney General 
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Honorable Barney Frank 

Chairman, Subconunittee on Administrative 

Law and Governmental Relations 
Committee on the Judiciary 
U. S. House of Representatives 
B351A Raybum House Office Building 
Washington, D.C. 20515-6218 

Dear Mr. Chairman: 

It has been brought to ray attention that your 
subcommittee recently held a hearing on legislation to 
implement the 1980 Hague Convention on the Civil Aspects of 
Parental International Child Abduction (H.R. 2673). These 
provisions establish a statutory framework for an 
international structure to deal with the wrongful abduction 
or removal by a parent of a child from one country to 
another. Concurrent Federal and State court jurisdiction is 
provided to determine whether a child in the United States 
was wrongfully removed to or retained in the Unitpd States. 
Similar legislation has been introduced in the Senate 
(S»1347). 

In 1986, the Judicial Conference of the United States 
was asked by the Executive Branch to review a draft of this 
measure then being considered for transmittal to the 
Congress. Viewing most of the provisions as matters of 
policy for the Congress, the Conference considered only the 
issue whether Federal courts should have concurrent 
jurisdiction with State courts over litigation under the 
convention^ The Conference concluded that the bill should be 
modified to eliminate concurrent Federal juris iiction under 
the convention (Conference Report, March 1986, p. 12). A 
copy of the relevant portion of the Conference proceedinq is 
enclosed. ^ 

I would appreciate it if the position of the Judicial 
Conference could be inserted into the hearing rec6rd on H.R. 
2673 for consideration by the Members of the Subcommittee ' in 
this matter. 
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Honorable Barney Frank 
Page 2 



If you have any questions, please have your staff 
contact Paul Summitt in the Office of Legislative and Public 
Affairs (633-6040). 




Enclosure 



cc: Congressman E. Clay Shaw, Jr. 
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to be filed in federal courts. This not only 
increases the burden on the federal courts, but 
causes friction with the stato court system. 

Further, in that actions under the statute 
may be predicated on federal securities or 
antitrust violations, the statute overlaps and may 
tend to confuse well-established separate 
regulatory schemes. 

For these reasons, the Judicial Conference 
respectfully suggests that the Congress should 
seriously consider narrowing the reach of this 
statute. 

FEDERAL JURISDICTION UNDER INTERNATIONAL CHILD 
ABDUCTION CONVENTION 

The Hague Convention on the Civil Aspects of 
International Chfld Abduction has been signed but not yet 
ratified by the United States Senate, and implementing 
legislation to accompany the treaty will be transmitted to both 
houses of Congress. The draft l^islation, which establishes 
the statutory framework for an international structure to deal 
with the wrongful abduction or removal, by a parent of a child 
from one country to another, provides concurrent federal and 
state court jurisdiction to determine whether a child in the 
United States was wrongfully removed to or retained in the 
United States. 

The sole issue considered by the Committee was 
whether federal courts should have concurrent jurisdiction with 
state courts over litigation under the convention. It was the 
unanimous view of the Committee that state interest in and 
experience with child custody disputes, coupled with the 
traditional absence of federal involvement in such matters, 
justified modification of the legislation to eliminate 
concurrent federal jurisdiction under the convention. The 
Conference concurred in the Committee^s recommendation, 
and authorized the transmission of this position to the 
Department of State. 
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PRESBJATIW X DR. JOHN KALLOS 
TO THE SUBCCWITIEE ON ADMINISTRATIVE LAW 
Affl) GOVERfieir RELATIOrJS 
U.S. HOUSE OF REPRESETITATIVES 
February 22. 1988 



I thtnk yog, fflr. ChtirMrit for th« opportunity 
to tubnit my tootinony on tho problM of Intornationol 
parontol child obduction ond on tho grgont nood for 
Itgiolotivo action to ratify tha Hagua Convantion. 

For thouaandt if intarnationally kidnappad 
Anarican childran (approxinataly 10,000 according 
to Amarican Childran Hald Hoataga)» thia Hagua 
Convantion ia thair only hopa of baing raunitad 
vith thair Anarican family. In noat caaaa thaaa 
childran hava not viaitad nor avan taan thair 
Amarican family and frianda for aavarml yaara 
ainca thay wara abductad by thmir non-cuatodial 
parant* 

Among thaaa abductad young Amaricana ara ay 
two childran, Staphana (12 yaara) and Ganaviava 
(10 yaara)* Staphana and Ganaviava «ara kidnappad 
for tha fourth tima almoat tmo yaara ago and ara 
atill baing hald in Hlontraal, Canada by thair 
nonpcuatodial mothar in diract violation of both 
U.S. and dritiah Columbian court ordara. 

Aa a fathar I am dasparata to ba raunitad 
mith my childran. I hava purauad all poaaibla 
lagal and political channala. But aftar mora than 
a yaar and a half of atruggla with local, atata 
and fadaral authoritiaa in tha U.S., aa mall aa 
mith provincial and fadaral authoritiaa in Canada, 
and axtansiva and axpanaiva litigation in tha 
Nam York Stata and Quabac courta, Staphana and 
Ganaviava ara atill no cloaar to home. 

I hopa homavar, aa a raault of tha axpactad 
ratification of tha Hagua Convantion this apring, 
to hava my childran back homa mith ma parmanantly 
thia aummar. 

Parhapa in tailing you my axpariancaa, mhich 
add up to a bureaucratic and emotional nightmare 
(like thoae of All the parental victima), it will 
help clarify what ia wrong with tha present system 
and how we may correct it to protect these helpless 
young Amarican citizens. 
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! Mish ^0 iiiphMtM th« following tmo polntsi 

1. Tho prosont oystOM offoro on unfolr 
•dvtntogo to InUrnotlc.^ol kldnapport 
loovlng tho porontol victlmo and tholr 
childron novhoro to turn for holp. 

Noithor fodortl, ttato nor locol offlclolo 
want to nor aio no« roqulrod to got 
involvod in thoto coo^i* 

2, It 10 important that tha Hagur Convantion 
ba ratifiad aa quickly ao i^ jaanly 
poaaibla bacauaa aach day a lothar A«arican 
child ia loot to our ahoraa. 

In addition, aumar viaitation ia tha 
tina ahan mat child abduction occura. 
Wa can only protact our ohildran during 
thair viaita to thair non-cuatodial paranta 
abroad if tha Convantion ia in affact 
prior to thair dapartura. 

In my apacific caaa, Staphana and Canaviava 
•ill ba ratiivnad to na i««adiataly providad 
that tha Convantion bacoaaa affactiva on 
or bafora Auguat 15, 1988.* If not, I loaa 
tham foravarl 

I «ill noa giva you a briaf daacription of Mhat 

happanad to my childran, what I hava dona to try to 

bring thaa homa and mhat I axpact to achiava through 
tha Hagua Convantion. 



CASE SUWWARY 

Staphana and Ganaviava, nativa H%m Yorkars, aara 
abductad ror tha fourth tiM by thair aothar ffladalaina 
LaPorta during thair summar visit in 1986. 

At tha tima of tha aH-«uction I had custody of tha 
childran, as jail as an a, aamant guaranta ing thair 



^Staphana and Ganaviova hava baan wrongful. yratainac 
(according to tha Convantion) sin^a August ^ 5, 1986. 
Tha Convantion MUST ba anforcad in such casaa aithin 
t«o yaars. 



ERIC 



134 



vi.ltttlon *lth tfi.ir mothar In 

On S.pt«»b«r 11. iJSri hilrinl rS m" 
luriarfiffinn.i ! ■ n«arlng in Klontraal on 
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ACTIONS TAKCW/BUREAUCRATIC WORASS 

Slnct my chlldrtn wtrt thducttd I htvt mtdt 
til possiblt tfforts to bo rounltod olth thorn* Thlo 
Ineludoo numorouo lottoro to tho rollooing officiolo: 
tho Soerotory of Stotc, tho U»S* Attornoy Gonorol, tho 
Covornor of Nov York, tho Nov York Attornoy Gonorol, 
tho Monhotton District Attornoy, nony U.S. Sonotoro 
ond Roprosontotivoo, Now York Stoto Sonotoro ond 
Aooomblymon ond tho Notionol Contor for missing ond 
Cxploitod Childron* 

I sskod thorn to urgo tho Conodion outhoritios, 
moro spocifically tho Attornois Gonorol of Conodo ond 
of Quoboc, to rospoct ond rocognizo ixosting ll*S* 
court ordors* I rocoivod no holp ohotovor from 
tho vorious roprosontativos of tho U»S» locol, 
ototo ond fodorol ogoncios* Tho stoto ond locol 
outhoritios rocommondod I go to tho Stoto Oopartmont 
ond to tho U*S* Attornoy Gonorol* Although it would 
000* to hovo boon thoir rosponsibility, tho Stoto 
Ooportmont oos unwilling to got involvod on tho groundo 
thot oy problow was o "domootic custody disputo*" 

Ulhon I callod tho Stato Ooportwont I got tho 
following rosponss: **You poronts oxpoct us to sond 
tho U*S* fflorinos to Csnodo to roscuo your kidsl If 
your childron aro gono, it*a up to you to try to got 
thorn bock*'' 

Although parontal child abduction ia o folony 
undor Now York Stato law, gotting tho locol district 
attornoy to onforca thia law is quits anothor mottar 
ond varios from district to district* 

In my cass the Manhattan Diatrict Attornoy, 
Robort fflorganthau, rafusaa to hovo his offico got 
involved in such cases* Ho perceives those casea 
aa ''domestic issuss" and will not.. allow his limited 
budget to be ^'wasted*' on them* Thus I woo unable 
to obtain a ststo folony warrant which I needed in 
ord^r to gat a federal fugitive warrant* 

Several U*S* Senators and Representativea and 
people at the National Center wrote numerous letters 
on my behalf to Canadian authoritiea* The Canadian 
federal authoritiea reaponded that they cannot get 
involved in my caaa beceuae it ia in the provincial 
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Jurisdiction of Qutbtc. Th« provincial authorities 
In turn Ignorsd all Inqulrlas. I nysalf mat alth 
tha Oaputy Solicitor Ganaral of Canada but to no 
avail. 

HOMvar Canadian ofriclals axprasaad graat 
Intaraat In furtharlng cloaa cooparatlon bataaan 
our tao govarnmanta and facilitating tha raturn 
of abductad chlldran. In fact, ovar tha paat yaar 
thara hava baan savaral high laval U.S./Canadlan 
Matlnga on tha subjact. Although my caaa aaa 
praaantad to tha Canadlana at ona of thaaa maatlnga 
nc action haa baan takan. 

Than I and savaral othar vlctlmlzad paranta 
founded a national organization callad Amarican 
Children Hald Hostaos (ACHh) vhoaa purpoaa la to 



focL'S public and govarnmant attention on thla urgent 



Through ACHH I have worked In cloee cooperatioTi 
alth Senator Alan Dixon arn hie dedicated ataff 
Sarah Peng In particular. In October 1967, through 
Senator Dixon, I aas able to meet alth high level 
State Department offlclala. I have gotten no reeponee. 

I heve attended and been legelly repreaanted at 
numerous court heerlnge both In Nea York and fflontreel. 
The Nea York State Supreme court hes Issued numerous 
Injunctions end orders ahlch the fflontreel court haa 
simply Ignored. 



THE HAGUE CONVENTION 

The Hague Convention is very specific In dsallng 
alth esses such as mlna. Ari;lcla 35 can be eonstrusd 
to covsr wrongful rstantlon eassit which bsgan before 
the Convention took srreet bul which continued and 
were ongoing after Ita «*ntiy Into force. 

Under Article I'' the harboring state cannot 
refuss to roturn th«9 child aolsly on tha basis of 
s court ordor iwarH^n.^ custody to the alleged 
wrongdoer by me of Itu own courte. 
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CONCLUSION 

At NBC'TV Na«8 rtportod In march IQB?, 
••though K«llo8 cl««rly has Nsm York Stati Ian 
on hla alda, no govarnmantal agancy — fadaral, 
atata or 'ocal — haa baan willing to back him 
or put piauaura on tha nontrad courta — not 
tha Stata Oapartmant, not tha govarnor, not tha 
attornay ganaral, not avan tha Manhattan diatrict 
attornayl" 

I hava apant iihatavar moniaa I had and hava 
gona daaply into dabt in tha procaaa of trying 
to ragain Staphana and Ganeviava. Wy caraar aa a 
aanior cancar raaaarchar haa baan practically 
daattoyad* My children hava baan complataly 
iaolatad and cut off from thair howa, family 
and frianda ainca July 1966* Thia iaolation 
ia crual and amotionally unhealthy for tha children 
and haa raaultad in aarioua dapraaaion and angar* 

I crava a return to normalcy* I aant my 
kida home. I aent to help them deal with tha 
emotionel acera cauaed by all thea'i aenaeleea 
abductiona. I want to be ebla to tell them thet 
it can NCVCR happen again ulith the paaaage of 
the Hegue Convention ell of thia will come true* 

Gentleman, I thank you* 

O 
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